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DEPARTMENT  OF  HEALTH, 

EDUCATION.  AND  WELFARE 

Office  of  Education 

[45  CFR  Parte  116  and  116a] 

Financial  Assistance  to  Local  and 
State  Agencies  To  Meet  Special 
Educational  Needs 

agency:  Office  of  Education,  HEW. 
action:  Notice  of  proposed  rulemaking. 

summary:  These  proposed  regulations 
govern  programs  authorized  by  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  for  children  with  special 
educational  needs.  The  regulations  in 
part  116  govern  all  title  I  programs; 
those  in  part  116a  govern  the  title  I 
program  of  grants  to  local  educational 
agencies  (LEAs]  for  projects  designed  to 
meet  special  educational  needs  of 
educationally  deprived  children  in  low- 
income  areas.  The  proposed  regulations 
incorporate  changes  required  by  the 
Education  Amendments  of  1978  and 
simplify  and  shorten  existing 
regulations. 

DATE:  Comments  must  be  received  on  or 
before  October  1, 1979. 

Public  meetings  will  be  held  in  each  of 
the  ten  regions  on  July  30, 1979. 

The  time  for  these  meetings  is — 

9:00  a.m. — 12:00  Noon 
1:00  p.m. — 5:00  p.m. 

7:00  p.m. — 9:00  p.m. 

ADDRESS:  Comments  should  be 
addressed  to  Dr.  John  F.  Staehle,  U.S. 
Office  of  Education,  400  Maryland 
Avenue,  S.W.  (ROB  3,  Room  3642), 
Washington.  D.C.  20202. 

The  locations  of  the  public  meetings 
are — 

Region  I — Boston — Boston  School  Dept, 
Administration  Building,  Boston  Conunittee 
Hearing  Rm.,  26  Court  Street  Boston, 
Massachusetts. 

Region  II — New  York — Hearing  Room  E, 
Room  2222,  26  Federal  Plaza,  New  York, 
New  York. 

Region  III — Philadelphia — University  City 
Holiday  Inn,  36th  &  Chestnut  Street 
Philadelphia,  Pennsylvania. 

R^on  rv — ^Atlanta — ^Regional  Office 
Building.  101  Mariette  Towers  Bldg.,  Suite 
2221,  Atlanta,  Georgia. 

Region  V — Chicago — Center  for  Urban 
Vacation.  160  West  Wendell  Street  (1050 
North  Wells),  Chicago,  Illinois  60601. 
Region  VI — Dallas — William  Travis 
Qementary  School,  3001  McKinney  Street 
Dallas,  Texas  75204. 

Region  VII — Kansas  City — ^Federal  Office 
Bldg.,  601  East  12th  Street  Room  140, 
Kansas  City,  Missouri. 

Region  VIII — Denver — George  Washington 
High  School,  655  South  Monaco  Street 
Denver,  Colorado. 

Region  IX — San  Francisco — ^Federal  Office 
Building.  Room  209,  50  United  Nations 
Plaza,  San  Francisco,  California. 


Region  X — Seattle — ^Ingram  High  School, 

Little  Theater,  1810  North  135th  Street 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  F.  Staehle,  telephone  (202)  245- 
2720. 

FOR  INFORMATION  ON  REGIONAL 
HEARINGS  CONTACT:  The  appropriate 
Regional  Commissioner  for  Educational 
Programs  listed  below: 

Region  L  Boston,  Dr.  Thomas  J.  Bums.  (617) 
223-7500 

Region  H,  New  York,  Dr.  William,  D.  Green, 
(212)  264-4370 

Region  III,  Philadelphia,  Dr.  Albert  C. 

Crambert  (215)  596-1001 
Region  IV,  Altanta,  Dr.  William  L  Lewis, 

(404)  221-2063 

Region  V,  Chicago,  Ms.  Juliette  Noone  Lester, 
(312)  353-5215 

Region  VI,  Dallas,  Mr.  Edward  J.  Baca,  (214) 
767-3626 

Region  VII,  Kansas  City,  Dr.  Harold 
Blackburn,  (816)  374-2276 
Region  Vni,  Denver,  Dr.  John  Runkel,  (303) 
837-3544 

Region  IX.  San  Francisco,  Dr.  Caroline  Gillin, 
(415)  556-4920 

Region  X,  Seattle,  Mr.  Allen  Apodaca,  (206) 
442-0460. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Proposed  Regulations 

Public  Law  95-561  provides  a  new  and 
substantially  expanded  text  for  title  1. 
Title  I,  as  amended,  includes  most  of  the 
provisions  of  the  previous  legislation, 
provisions  that  are  in  the  ctirrent 
reguations,  and  new  requirements  and 
options. 

This  notice  of  proposed  rulemaking 
(NPRM)  completely  revises  parts  116 
and  116a  of  the  title  I  regualtions.  The 
NPRM— 

(a)  Reflects  a  newly  developed  format 
for  regulations  for  State-administered 
programs; 

(b)  In  accordance  with  Operation 
Common  Sense  of  the  Department  of 
Health,  Education,  and  Welfare,  is 
limited  to  regulations  that  are  necessary 
to  implement  or  clarify  statutory 
requirements; 

(c)  Does  not  repeat  statutory 
requirements,  although  they  may  be 
paraphrased  or  incorporated  by 
reference; 

(d)  Does  not  include  any  regulations 
related  to  statutory  requirements  that 
are  sufficiently  clear  and  detailed  to  be 
implemented  without  regulations. 

The  reader,  therefore,  should  review 
the  statutory  requirements  concerning 
the  formulas  for  basic,  concentration, 
and  incentive  grants;  grants  to  State 
agencies;  schoolwide  projects;  non- 
instructional  duties;  State  rulemaking; 
accounting;  State  technical  assistance 


and  rulemaking  and  most  aspects  of 
Federal  administration. 

The  statute  requires  OE  to  publish  a 
“policy  manual**  within  six  months  of 
the  publication  of  final  regulations.  In 
the  manual  each  title  1  requirement  will 
be  explained  with  appropriate 
references  to  the  statute,  the  regulations, 
legislative  hsitory,  court  decisions, 
decisions  of  the  Title  I  Audit  Hearing 
Board,  and  administrative  experience. 

Part  118.  The  proposed  recodified  part 
116  governs  the  administration  of  title  I 
programs  by  State  educational  agencies 
(SEAs).  That  part  also  contains  ffiose 
regulations  that  apply  to  all  applicant 
agencies.  The  applicant  agencies  include  ^ 
local  educational  agencies  (LEAs),  State 
agencies  providing  fi'ee  public  education 
for  handicapped,  neglected  or 
delinquent  children;  and  SEAs  that 
apply  for  grants  for  programs  for 
migratory  children. 

The  proposed  part  116  implements 
nevj  statutory  provisions  for — 

(a)  The  submission  of  State 
monitoring  and  enforcement  plans; 

(b)  Determinations  of  maintenance  of 
effort; 

(c)  Multi-year  applications; 

(d)  Federal  and  State  standards  for 
the  monitoring  of  projects  and  the 
resolution  of  complaints  and  audits; 

(e)  Compliance  agreements;  and 

(f)  General  evaluation  requirements 
for  all  title  1  applicants. 

Supplement,  Not  Supplant 

The  Education  Amendments  of  1978 
retain  the  requirement  that  title  I  fimds 
supplement  and  not  supplant  the  level  of 
non-Federal  funds  that,  in  the  absence 
of  title  I  funds,  would  be  available  for 
the  education  of  children  in  the  title  I 
-  project.  The  NPRM  contains  five  “tests** 
of  tile  supplement,  not  supplant 
requirement  (§§  116.50  through  116.55). 
Due  of  the  complex  issues  involved  in 
implementing  several  of  these  tests, 
options  are  offered  for  them  in  an  effort 
to  facilitate  public  comments. 

The  first  test,  the  ‘‘replacement  of 
funding  test**  in  §  116.51  applies  when 
title  I  i^ds  pay  for  a  service  paid  for 
with  State  and  local  funds  in  the 
previous  year.  The  regulations  contain 
two  options — the  first  (option  A) 
includes  the  test  and  the  second  (option 
B)  excludes  it. 

'Iliis  test  comparing  State  and  local 
funding  for  Title  I  participants  in  two 
years  has  been  used  as  an  indicator  of 
what  State  and  local  fimds  “would  have 
been  made  available  to  title  I 
participants  in  the  absence  of  title  I 
funds.  It  is  designed  to  prohibit  cuts  in 
State  and  local  funding  fi-om  being 
unequitably  distributed  to  title  I 
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participating  children  in  the  absence  of 
title  I  funds.  However,  the  operation  of 
the  fourth  test — die  “equitable  provision 
of  non-Federal  fends  test“  (f  118.54>-- 
applies  to  many  of  the  same  siteations 
covered  by  the  first  test.  The  first  test 
would  apply  to  one  odier  situation,  a 
case  In  whidi  a  sdtool  district  provided 
more  State  and  local  funds  to  title  I 
participants  than  to  non-participants  in 
the  past  year,  and  wanted  to  inequitably 
reduce  State  and  locally  funded  services 
to  title  I  participants.  Vihiile  It  can  be 
argued  that  prohibiting  this  type  of 
reduction  is  consistent  with  the 
statutory  suf^lement.  not  supplant 
requirements,  the  operation  of  this  test 
can  also  have  the  undesirable  effect  of 
discouraging  a  district  from  making 
more  State  and  local  funds  available  to 
title  I  participants. 

ThrM  alternative  versioas  of  the 
applicabili^  of  anoth^*  one  of  the  tests, 
the  “required  by  law*'  test,  are  proposed. 
The  basic  provision  of  this  test  is  that 
title  I  funds  cannot  be  used  to  provide 
services  an  agency  is  required  to 
provide. 

The  first  version  (Option  A]  applies 
the  “required  by  law”  test  to  aQ 
expenditures.  The  second  version 
(Option  B)  applies  the  test  to  all 
expenditures  except  those  imder  special 
programs  enumerated  m  section 
131^)(1)  of  the  amended  statute.  The 
special  programs  include  certain  State 
awl  loc^  compensatory  education 
programs,  programs  tor  bilingual 
children,  and  programs  for  c^dren  with 
handicaps  and  learning  disabilities.  For 
expenditures  under  those  programs,  the 
other  four  tests  apply. 

The  third  version  (Option  C)  of  the 
test  applies  a  special  test  to 
expenditures  imder  the  special 
enumerated  programs.  This  special  test 
allows  title  I  funds  to  be  used  to  provide 
the  required  services  to  an  individual 
child  as  long  as  children  eligible  for  title 
I  services,  as  a  group,  receive  the  level 
of  services  required  to  be  provided  to 
them  from  non-title  1  fund& 

The  underiying  premise  of  the 
“required  by  law”  test  is  that  an  LEA 
will  provide  the  services  which  it  is 
legally  required  to  provide  and. 
therefore,  non-Federal  funds  would,  in 
the  absence  of  title  I  funds,  be  available 
to  provide  the  required  services.  Thus, 
an  lea's  failure  to  provide  the  required 
level  of  funds  before  using  title  1  funds 
would  violate  the  supplement,  not 
supplant  requirement. 

fai  die  past,  this  interpretation  has,  as 
a  practical  matter,  precluded  the  use  of 
title  I  funds  to  provide  siq^ementary 
services  to  educationally  deprived 
children  ndio  are  required  to  receive  all 


of  the  special  educational  and  related 
services  identified  in  his  or  her 
individualized  educational  plan.  It  can 
be  argued  that  any  use  of  title  I  funds  to 
provide  these  services  would  violate  the 
supplement,  not  supplant  test  A  similar 
problem  arises  with  some  State 
minimum  competency  requirements. 

Hie  amended  statute  can  be 
interpreted  as  liberalizing  the 
applicability  of  die  strict  “required  by 
law”  test  widi  respect  to  services  wider 
the  enumerated  special  programs. 

Section  128(d)  provides  a  new  “in  die 
aggregate”  measurement  appticahle  to 
the  special  programs.  With  ihe 
exception  of  the  “required  by  law”  test 
all  of  die  odier  supplanting  tests  can  be 
met  by  an  LEA  riiowing  that  its 
aggregate  levd  of  fund^  is  sufficient 
Therefore,  die  second  version  applies 
only  the  other  tests  to  services  under  the 
enumerated  special  programs.  This 
would  pemtit  services  which  are 
required  by  law  to  be  provided  widi  title 
I  funds,  so  long  as  the  non-Federal  funds 
are  equitaUy  provided  on  the  basis  of 
objective  standards,  and  there  is  no 
violation  of  the  replacement  of  funding, 
substitution  of  services,  or  designated 
and  available  tests.  The  diird  version 
also  interprets  the  “in  the  aggregate" 
language  as  liberalizing,  but  doM  not 
enthrely  relieve.an  agency  of  meeting  the 
“required  by  law”  test  for  the 
enmerated  special  programs.  This 
version  allows  some  flexibility  in 
distributing  special  program  services 
from  non-title  i  fends. 

State  laws  or  court  orders  whidi 
require  compensatory  instruction  when 
students  fail  minimum  cwnpetency  tests 
are  receiving  much  attention.  It  is  not 
clear  how  th^  would  be  considered  for 
the  purposes  of  Options  B  and  C  ^nce 
these  requirements  vary  greatly, 
determinations  as  to  wither  programs 
meeting  these  requirements  are  special 
programs  under  section  131(b)(1)  of  title 
I  would  have  to  be  made  on  a  case  by 
case  bases. 

Until  the  final  regulations  become 
effective,  the  first  versioa  of  the  required 
by  law  test,  which  is  in  the  current  title  1 
regulations  (45  CFR  116.40(b)  published 
in  the  Fedeid  Register  at  41 FR  42903  on 
September  28, 1976),  will  continue  to  be 
in  effect 

The  last  test  the  “substitution  of 
services”  test  in  section  116.55  of  this 
NPRM,  permits,  under  specified 
circumstances,  title  I  funding  of  a 
service  that  substitutes  for  a  non- 
federally  funded  service.  The 
substitution  may  be  implemented  as  a 
“pull  out”  program,  although  other  tjrpes 
of  substitution  (such  as  in^ass 
programs)  are  also  envisioned.  Under 


the  first  altemativs  for  tills  test  in  tfie 
NPRM.  (Option  A),  the  test  only  ^plies 
where  t^  substituting  services  “requires 
more  than  20  percent  of  the  time  that  the 
title  I  participating  children  would  spend 
receiving  instruction  fivm  a  noa- 
federally  fanded' teacher  if  they  were 
not  in  a  title  I  project”  Since  the  test 
applies  to  what  a  child  receives  from 
each  teacher,  this  approach  could 
potentially  present  significant  problems 
for  use  of  title  I  funds  at  the  hi^  school 
level,  where  students  are  tra£tionally 
assigned  to  a  different  teacher  for  each 
subject  However,  this  approach  for  the 
most  part  does  not  allow  title  I 
programs  to  replace  more  than  a  small 
portion  of  a  regular  teacher’s 
instructional  time.  Thei^bre.  it  has  the 
advantage  of  encouraging  coordination 
of  instruction  in  the  non-federally 
funded  subject  areas  with  remedial 
instruction  funded  by  title  L 

The  legislative  history  of  the  amwided 
statute  recognizes  the  current  dearth  of 
title  I  programs  in  high  schools  and 
encourages  OE  to  adopt  a  "neutral” 
position  with  respect  to  the  focus  of  title 
I  programs  in  the  current  regulations. 

The  potential  difficulties  posed  by 
Option  A  of  this  test  may  discourage 
high  school  programs  provided  with  title 
I  funds.  Therefore,  a  second  approach  to 
this  test  (Option  B)  which  is  easier  to 
apply  to  high  school  programs  is  also  in 
the  NPRM.  Option  B  applies  where  tiie 
substituting  services  require  more  than 
20  percent  of  the  time  that  tite  title  I 
participating  children  would  receive 
instruction  from  its  non-federally  funded 
instructional  program. 

Part  116a.  (Financial  Assistance  to 
LEAs)  implements  statutory 
requirements  for — 

(a)  The  selection  of  school  attendance 
areas  for  projects; 

(b)  The  selection  of  children  to  be 
served; 

(c)  The  organization  and 
responsibilities  of  parent  advisory 
councils;  and 

(d)  The  determination  of  the 
comparability  of  State  and  locally- 
funded  services  provided  in  project 
schools  witii  services  in  non-project 
schools. 

Part  116a  also  includes  standards  for 
the  allocation  of  basic  grants  to  LEAs 
and  for  die  approval  of  apptica'tions. 

The  final  regulations  for  part  116a  will 
include  regulations  based  on  the  NPRM 
for  evaluations  by  LEAs.  That  NPRM 
was  published  in  the  Federal  Register  cm 
February  7, 1979.  The  final  regulations 
will  also  include  regulations  based  on 
the  NPRM  for  concentration  grants 
which  were  published  in  the  Federal 
Register  on  June  14, 1979  (44  FR  34167). 
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OOier  Tide  I  Reguladons 

Part  116b  governs  tide  I  grants  to 
State  agencies  for  the  hand^capped.  Part 
116c  governs  tide  I  grants  to  State 
agencies  for  neglected  or  delinquent 
children.  Part  116d  governs  the  programs 
of  grants  to  SEAs  for  projects  for 
migratory  children.  Amendments  to  part 
116d  were  published  in  the  Federal 
Register  in  a  separate  notice  of 
proposed  rulemaking  on  May  14, 1979. 

Education  Division  General 
Administrative  Regulations 

These  proposed  regulations  do  not 
contain  certain  types  of  requirements. 
Those  regulations  are  covered  in  the 
Education  Division  General 
Administrative  Regulations  (EDGAR), 
which  will  replace  the  General 
Provisions  for  Office  of  Education 
Program  Regiilations  and  which  were 
published  in  the  Federal  Register  on 
May  4, 1979  as  a  notice  of  proposed 
rulemaking  (NPRM). 

Anyone  wanting  to  comment  on  these 
requirements  should  do  so  in  response 
to  the  EDGAR  NPRM,  rather  than  to  this 
NPRM. 

The  following  items  applicable  to  this 
program  are  now  among  those  covered 
generally  in  EDGAR: 

How  to  apply  for  a  grant. 

How  grants  are  made. 

Certain  conditions  that  must  be  met 
by  a  grantee. 

The  administrative  responsibilities  of 
a  grantee. 

The  Office  of  Education’s  procedures 
to  assure  compliance. 

Public  Comment  and  participation 

The  Bureau  of  Elementary  and 
Secondary  Education  (BESE)  at  a 
meeting  on  September  14  of 
representatives  of  national 
organizations  presented  issues  that 
BESE  had  defined  at  that  time  on  the 
basis  of  a  review  of  H.R.  15.  The  Office 
of  Education  (OE)  considered  the  few 
comments  it  received  on  those  issues. 
OE  has  also  considered  the  comments 
the  Secretary  received  in  response  to 
Operation  Common  Sense.  Most  of 
those  Comments,  however,  were 
directed  primarily  to  statutory 
requirements. 

Comments  on  title  I  regiilations  were 
directed,  for  the  most  part  to  the  criteria 
for  determining  the  comparability  of 
services  in  title  I  schools  to  services  in 
non-title  I  schools.  The  proposed  rules 
do  not  change  those  requirements 
except  in  one  respect  required  by  law. 
However,  section  102  of  Pub.  L  95-561 
requires  the  Commissioner  to  make  a 
study  of  alternative  criteria.  That  study 


may  lead  to  further  changes  in  the 
regiilations. 

Invitation  To  Comment 

Public  comment  is  invited  on  all 
provisions  of  the  NPRM  but  special 
attention  should  be  given  to  the 
alternative  versions  of  the  tests 
concerning  the  supplement,  not  supplant 
requirement 

A  public  meeting  on  this  Notice  of 
Proposed  Rulemaking  will  be  held  in 
eadi  of  the  ten  Federal  regions.  Since 
we  expect  to  schedule  public  meetings 
for  several  regulations  on  the  same  day, 
at  the  same  place,  it  would  be  helpful  to 
know  how  many  persons  are  interested 
in  speaking  about  these  regulations.  If 
you  are  interested  in  making  oral 
comments  at  a  public  meeting,  we . 
encourage  you  to  call  the  appropriate 
Regional  Commissioner  of  Education, 
who  will  schedule  a  time  for  your 
comments.  Persons  who  do  not  notify 
the  Regional  Commissioner  of  their 
intention  to  make  oral  comments  will 
also  be  given  an  opportunity  to  speak. 
Persons  making  presentations  will  be 
called  upon  according  to  their 
prearranged  schedule  or  if  a  schedule 
has  not  been  prearranged,  in  the  order 
of  registration. 

Interested  persons  are  invited  to 
submit  comments  and  suggestions  on 
these  proposed  regulations.  Written 
conunents,  and  siiggestions,  may  be  sent 
to  the  address  given  at  the  beginning  of 
this  document.  All  comments  received 
on  or  before  October  1, 1979,  will  be 
considered  in  the  development  of  final 
regulations. 

All  written  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  both  during  and 
after  the  comment  period,  in  Room  3642, 
Regional  Office  Building  No.  3,  7th  and 
D  Streets,  S.W.,  Washington,  D.C., 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

Dated:  June  21, 1979. 

Ernest  L  Boyer, 

U.S.  Commissioner  of  Education. 

Approved:  June  26, 1979. 

Hale  Champion, 

Acting  Secretary  of  Health,  Education,  and 
Welfare. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  13.428,  Educationally 
Deprived  Children — Local  Educational 


Agencies  and  13.430,  Educationally  Deprived 
Children — State  Administration) 

Accordingly,  45  CFR  Part  116  and  Part 
116a  are  proposed  to  be  amended  as 
stated  below. 

PART  116— FINANCIAL  ASSISTANCE 
TO  LOCAL  AND  STATE  AGENCIES  TO 
MEET  SPECIAL  EDUCATIONAL  NEEDS 

Subpart  A— General 

Sec. 

116.1  Financial  assistance  to  local  and  State 
agencies  to  meet  special  educational 
needs. 

116.2  Regulations  that  apply  to  financial 
assistance  to  State  and  local  agencies  to 
meet  special  educational  needs. 

118.3  De^tions. 

Subpart  B— How  a  State  Applies  for  a  Grant 

116.10  State  applications. 

Subpart  C— How  a  Grant  Is  Made  to  a  State 

116.20  Approval  of  State  applications. 

116.21  Commissioner’s  approval  of  a  State 
monitoring  and  enforcement  plan  (MEP). 

Subpart  D— How  To  Apply  to  the  State  for  a 
Subgrant 

116.30  Frequency  of  applications. 

116.31  Amendments. 

116.32  Maintenance  of  effort 

Subpart  E— How  a  Subgrant  Is  Made  to  an 
Applicant 

116.40  Determination  of  the  amount  of  a 
grant. 

116.41  SEA's  approval  of  an  application. 

Subpart  F— Conditions  That  Must  Be  Met  by 
the  SEA  arKJ  its  Subgrantees 

116.50  Title  I  funds  supplementary  to  non- 
Federal  funds. 

116.51  Replacement  of  funding  test 

116.52  Funds  designated  and  available  test 

116.53  Services  required  by  law  test. 

116.54  Equitable  provision  of  non-Federal 
funds  test 

116.55  Substitution  of  instructional  services 
test 

116.56  Use  of  funds  and  property. 

Subpart  G— Administrative  Responsibilities 
of  the  SEA  and  Applicant  Agencies 

116.60  State  monitoring  standards. 

116.61  Procedures  for  resolving  complaints. 

116.62  Audits  and  audit  resolution. 

116.63  State  compliance  agreements. 

116.64  Evaluation  by  the  SEA  and  the 
applicant  agencies. 

116.65  Other  reports. 

Authority:  Title  I  of  the  Elementary  and 
Secondary  Education  Act  as  Amended  by 
Pub.  L  95-561,  unless  otherwise  noted. 

Subpart  A— General 

S  116.1  Firwncial  assistanca  to  local  and 
Stats  agendas  to  meat  special  educational 

needs. 

The  programs  authorized  by  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  and  governed  by  the 
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regulations  in  this  part  provide  financial 
assistance  to~ 

(a)  Local  educational  agencies  (L£As) 
for  projects  for — 

(1)  Educationally  deprived  children  in 
low-income  areas;  and 

(2)  Children  in  local  institutions; 

(b)  State  agencies  for  projects  for — 

(1)  Handicapped  children;  and 

(2)  Institutionalized  neglected  or 
delinquent  children;  and 

(c)  State  educational  agencies  (SEAs) 
for  projects  for  migratory  children. 

(20U.S.C2701) 

$116.2  Regulations  that  apply  to  financiai 
aasistanca  to  State  and  local  agendee  to 
meet  special  educatlonai  needs. 

The  following  regulations  apply  to 
title  I  financial  assistance  to  locfd  and 
State  agencies: 

(a)  The  Grants  Administration 
Regulations  in  45  CFR  part  74. 

(b)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
parts  100b  (State-administered 
Programs]  and  100c  (Definitions). 

(c)  The  regulations  in  this  part  116  and 
in  parts  116a,  116b,  116c,  and  116d. 

(20  U.S.C.  1221e-3(a)(l);  2701) 

$  116.3  Defirtitiona. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  part  100c: 

Applicant  Project 

Application  Project  Period 

Fisud  Year  Public 

Grant  period  Public  Agency 

(b)  Program  definitions.  The  following 
additional  definitions  are  applicable  to 
this  part  and  to  parts  116a,  116b,  116c, 
and  116d: 

“Applicant  agency”  means — 

(1)  Any  agency  that  applys  to  an  SEA 
for  a  grant;  or 

(2)  An  SEA  that  applies  for  a  grant  for 
a  program  for  migratory  children. 

“Children”  means  persons  not  above 
age  21  who  are  entitled  to  a  free  public 
education  not  above  grade  12,  or  who 
are  of  preschool  age. 

“Operating  agency”  means  any  LEA 
or  other  agency  through  which  an  SEA  is 
operating  its  program  for  migratory 
children. 

(c)  Statutory  definitions.  The 
definitions  in  section  198  of  title  I  are 
applicable  to  this  part  and  parts  116a, 
116b,  116c,  and  116d. 

(20  U.S.C  1221-3(a)(l);  2701;  2854) 

Subpart  B— How  a  State  Applies  for  a 
Grant 

$  116.10  State  appllcationa. 

(a)  The  “Introduction  to  Education 
Division  Programs”  at  the  beginning  of 


EDGAR  includes  general  information  to 
assist  in — 

(1)  Using  regulations  that  apply  to 
Education  Division  programs;  and 

(2)  Applying  for  assistance  under  an 
Education  DMsion  program. 

(b)  Section  501  of  the  Elementary  and 
Secondary  Education  Act  and  section 
435  of  the  General  Education  Provisions 
Act  provide  for  identical  assurances  that 
an  SEA  must  give  the  Commissioner  in 
its  State  general  application.  The 
Commissioner  considers  those 
assurances  to  be  a  part  of  each 
application  &e  SEA  files  for  a  grant 
from  funds  appropriated  for  title  L 

(c)  The  SEA  applies  for  the  authority 
to  make  grants  to  LEAs  and  State 
agencies  by  submitting  to  the 
Commissioner  a  monitoring  and 
enforcement  plan  (MEP)  that  contains 
the  information  required  by  the  section 
of  title  I  that  prescribes  the  contents  of 
an  MEP  (171). 

(d)  The  SEA  applies  for  a  grant  for  a 
project  for  migratory  children  by 
submitting  to  the  Commissioner — 

(1)  An  application  in  accordance  with 
the  section  of  title  I  containing  the 
program  requirements  for  projects  for 
migratory  children  (142)  and  part  116d: 
and 

(2)  A  monitoring  and  enforcement 
plan  that  meets  the  requirements  of  20 
U.S.C  1232d;  2821. 

Subgrant  C— How  a  Grant  la  Made  to  a 
State  . 

S  116.20  Approval  of  State  applications. 

(a)  The  Commissioner  approves  the 
granting  of  title  I  funds  by  an  SEA  to 
LEAs  and  State  agencies  if — 

(1)  The  Commissioner  finds  that  the 
State  MEP  meets  the  requirements  of  the 
statute  and  of  $  116.21;  and 

(2)  The  Commissioner  is  satisfied  that 
the  SEA  will  carry  out  its  assurances. 

(b)  The  Commissioner  approves  a 
grant  to  an  SEA  for  a  project  for 
migratory  children  if  ^e  SEA  has  met 
the  requirements  of — 

(1)  Paragraph  (a); 

(2)  That  section  of  title  I  containing 
the  program  requirements  for  projects 
for  migratory  cl^dren  (142). 

(3)  llie  provisions  of  part  116d 
pertaining  to  applications. 

(20  U.S.C.  2762;  2832) 

S  116.21  Commissioner’s  approval  of  a 
State  monitoring  and  enforcement  plan 
(MEP). 

The  Commissioner  approves  an  SEA’s 
MEP  if  it  contains  specific  procedures — 

(a)  That  meet  the  requirements  of— 

(1)  That  section  of  title  I  dealing  with 
monitoring  (167)  and  { 116.60; 


(2)  That  section  of  title  I  dealing  with 
complaint  resolution  (168)  and  8 116.61; 

(3)  That  section  title  I  dealing  with 
audits  and  audit  resolution  (170)  and 
8  116.62;  and 

(b)  For  monitoring,  auditing  and 
resolving  complaints,  including 
procedures  for — 

(1)  Verifying  information  supplied  by 
appUcant  agencies;  and 

(2)  Determining  compliance  with  the 
reqitirements  of  &at  section  of  title  I 
dealing  with  services  for  private  school 
children  (130)  and  8  116a.45. 

(20  U.S.C.  2814;  2815;  2817;  2821) 

Subpart  D— How  To  Apply  to  the  State 
for  a  Subgrant 

8116.30  Frequency  of  applications.  • 

(a)  An  LEA  or  a  State  agency  may 
apply  to  the  SEA  for — 

(1)  Approval  of  a  project  application 
for  a  period  not  to  exceed  three  years;  or 

(2)  An  extension  of  the  SEA’s  previous 
approval  of  an  application  provided  that 
the  total  period  of  time  covered  by  an 
application  does  not  exceed  three  years. 

(b)  An  SEA  may  enter  into  agreements 
with  LEAs  or  other  agencies  to  provide 
services  to  migratory  children  for  a  year 
and  may  extend  the  SEA’s  agreement 
with  an  LEA  or  other  agency  for  a  total 
of  not  more  than  two  additional  years. 
(20  U.S.C.  2731) 

8116.31  Amendments. 

(a)  Annual  updating  of  information  in 
a  three-year  application.  An  LEA  or 
State  agency  shall  annually  bring  its 
application  up  to  date  by  sending  the 
S^  at  least  the  following  information: 

(1)  The  amount  of  title  1  funds  carried 
over  from  the  preceding  year  and  the 
amount  requested  from  the  applicant’s 
current  allocation. 

(2)  A  budget  for  the  expenditure  of 
those  funds. 

(3)  The  number  of  public  and  private 
school  children  who  will  participate  in 
each  component  as  identified  by  subject 
area  and  grade  level 

(4)  The  number  and  type  of  staff  to  be 
employed  for  each  major  component 

(5)  'The  amounts  of  title  I  funds  to  be 
expended  per  public  school  child  and 
per  private  school  child. 

(b)  Other  amendments.  Title  I 
authorizes  the  applicant  agency  to 
obligate  title  I  fimds  only  for  purposes 
that  are  within  the  scope  of  the  agency’s 
three-year  application  as  approved  by 
the  SEA.  The  applicant  agency, 
therefore,  shall  submit  appropriate 
amendments  whenever  necessary  and 
secure  the  SEA’s  approval  for  any 
substantial  change  or  addition  to  its 
project  such  as — 
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(1)  A  new  activity  or  service,  or 
construction  or  equipment; 

(2)  The  criteria  for  the  selection  of 
chil^en  to  receive  a  new  service; 

(3)  A  change  in  the  criteria  for  the 
selection  of  ^ildren  to  receive  a 
previously  approved  service; 

(4)  Additions  to  and  deletions  from 
the  lea's  list  of  areas  or  schools 
designated  for  projects; 

(5)  Hie  extension  of  a  previously 
approved  service  to  additional  grade 
levels;  and 

(6)  New  projects  to  be  conducted  in 
accordance  with  that  section  of  title  I 
dealing  with  schoolwide  projects. 

(20  U.S.C.  2731-2735) 

§116.32  Maintenance  Of  effort 

(a) (1)  The  SEA  may  not  consider  an 
application  unless  the  LEA  or  State 
agency  has  shown  that  it  has 
maintained  its  fiscal  effort  in 
accordance  with  section  126(a)  of  title  I 
and  this  section  or  unless  the 
Commissioner  has  waived  that 
equipment 

(2)(i)  In  accordance  with  section 
12^a)  of  title  I,  an  agency  is  considered 
to  have  maintained  its  effort  if  its 
expenditure  of  State  and  local  funds — 
on  an  aggregate  or  per  pupil  basis — in 
the  first  fiscal  year  preceding  the  fiscal 
year  in  which  the  applicant  agency 
applies  for  title  I  funds  is  not  less  than 
for  the  second  preceding  fiscal  year. 

(ii)  Hie  expenditures  to  be  considered 
are  ^ose  that  are  defined  as  current 
exjienditures  in  section  198  of  title  L 
excpet  that  those  expenditures  may  not 
include  any  expenditures  of  Federal 
funds  fOT  whi(^  the  agency  is 
accountable  to  the  Federal  GovemmenL 

(iii)  For  the  purpose  of  this  section,  the 
current  expenditure  per  pupil  for  each  of 
the  two  years  may  be  rounded  to  the 
nearest  ten  dollars;  the  aggregate 
current  expenditures  for  each  of  the  two 
years  may  be  rounded  to  the  nearest  100 
dollars;  and  a  decrease  of  less  than  two 
percent  fi'om  the  second  to  the  first 
preceding  fiscal  year  may  be 
disregarded. 

(b)  Waiver  of  fiscal  effort  (1)  AnlEA 
or  a  State  agency  diat  has  not 
maintained  its  fiacal  effort  as  defined  in 
paragraph  (a)  may  ask  the 
Commissioner  for  a  wtuver. 

(2)  The  Commissioner  grants  a  waiver 
only  if  the  agency  has  used  every 
opportunity  available  under  State  and 
local  law  to  maintain  the  necessary 
level  of  expenditures  and  the  failure  to 
maintain  effort  was  due  to — 

(i)  A  natural  disaster; 

(ii)  A  iH«dpitou8  and  unforeseen 
decline  in  financial  resources;  or 


(iii)  Other  exceptional  and  unforeseen 
circumstances. 

(4)  If  the  Commissioner  grants  a 
waiver,  the  SEA  shall  reduce  the 
applicant  agency’s  allocation  in 
accordance  with  the  section  of  title  I 
dealing  vdth  waivers  of  the  maintenance 
of  effort  requirement  (126(a)(2)). 

-(c)  Substantial  compliance.  In 
reviewing  a  request  for  waiver,  the 
Commisisoner  may  determine  that  the 
applicant’s  reduction  in  expenditures 
did  not  in  any  way  result  in  a  reduction 
of  the  level  of  the  services  it  provided  in 
the  first  preceding  fiscal  year  compared 
to  the  second  and  that  the  applicant 
therefore,  substantially  complied  with 
the  maintenance  of  effort  requirement 
In  that  case,  the  Commissioner 
determines  that  no  waiver  is  necessary 
and  the  dpplicant  is,  therefore,  eligible 
to  receive  a  grant 
(20U.S.C.  2736) 

Subpart  E— 4Iow  a  Subgrant  la  Made  to 
an  Applicant 

f  11.40  Determination  of  the  amount  of  a 
grant 

(a)  Each  year  the  Commissioner 
notifies  each  SEA  of  the  amount  of 
funds  available  for  grants  to  its 
applicant  agencies  and  to  the  SEA  for 
programs  for  migratory  children.  The 
SEA,  after  maki^  the  necessary 
determinations,  notifies  each  eligible 
agency  of  the  amoimt  of  tide  I  fimds 
available  for  a  grant  to  that  agency. 

(b)  The  SEA  reviews  each  application 
fiom  an  eligible  agency  and,  if  &at 
application  meets  the  requirement  for 
approval,  determines  the  amount  of  the 
applicant's  grant 

(c)  The  Commissioner  reviews  each 
application  from  an  SEA  for  programs 
for  migratory  children  and  determines 
die  amount  of  the  SEA's  grant. 

(20  U.S.C.  2761:  2811) 

§116.41  SEA'S  approval  of  an  application. 

(a) (1)  An  SEA  shall  approve  an 
application  for  a  grant  ff  that  application 
meets  the  requirements  of  tide  I,  this 
part,  and  part  100(b)  of  EDGAR. 

(2)  In  addition — 

(i)  An  application  from  an  LEA  must 
meet  the  requirements  of  part  116a; 

(ii)  An  application  from  a  State 
agency  for  the  handicapped  must  meet 
the  requirements  of  part  116b;  and 

(iii)  An  application  from  a  State 
agency  for  neglected  or  delinquent 
children  must  also  meet  the 
requirements  of  part  116c. 

(b)  The  SEA  may  approve  the  use  of 
tide  I  funds  for  construction  or 
equipment  only  if  necessary  to  enable 
the  applicant  agency  to  conduct  an 


approved  project  and  if  the  facilities  will 
be  used  primarily  for  tide  I  purposes. 

(c) (1)  Training  provided  with  tide  1 
funds  must  be  related  to — 

(1)  Hie  needs  and  functions  of  die 
persons  to  be  trained; 

(ii)  Hde  I  activities  planned  for 
implementation  during  the  year  in  which 
the  training  is  received  or  when  die  next 
school  year  begins. 

(2)  The  persons  who  may  receive 
training  at  tide  1  expense  include  title  I 
staff,  parent  council  members  and 
volunteers,  regular  classroom  teachers 
of  tide  I  children,  staff  specialists  who 
serve  tide  I  children,  and  principals  of 
schools  in  which  tide  I  services  are  or 
will  be  provided. 

(3)  Training  for  members  of  advisory 
councils  must  also  meet  the 
requirements  of  section  125(d]  of  tide  I 
dealing  with  training  programs  for 
members  of  advisory  councils. 

(4)  Training  for  education  aides  must 
also  meet  the  requirements  of  section 
124(1)  of  tide  I. 

(d)  The  SEA  may  not  approve  the  use 
of  tide  1  funds  for  health,  social  or 
nutrition  services  unless  it  finds  that 
such  services  are — 

(1)  Not  available  firom  other  sources; 
and 

(2)  Are  necessary  to  enable  certain 
chil^en  to  reach  the  objectives  of  the 
tide  I  project  in  which  they  will 
participate  (see  section  124(f)  of  tide  I). 
(20  U.S.C.  2731-2737;  2772;  2782) 

Subpart  F—Conditions  That  Muat  Be 
Met  by  the  SEA  and  its  Subgrantees 

§116.50  Title  I  funds  supplementary  to 
non-Fedsral  ftmds. 

(a) (1)  Section  126(c)  and  128(d)  of  title 
I  require  diat  tide  I  fimds  be  used  to 
supplement,  and  to  the  extent  practical 
increase,  the  level  of  non-Federal  funds 
that  would  be  available  in  the  absence 
of  tide  I  funds  and,  in  no  case,  supplant 
those  non-Federal  funds. 

(2)  Section  126(d)  of  tide  I  requires 
that,  for  the  types  of  program  identified 
in  section  131(b)(lJ  of  tide  L  and  IJA’s 
level  of  non-Federal  funding  in  the 
aggregate  for  educationally  deprived 
children  in  eligible  attendance  areas  or 
attending  eligible  schools  be  at  least  as 
high  as  Ae  level  that  the  LEA  would 
have  provided  in  the  absence  of  tide  I 
funds. 

(3)  Section  132  of  title  I  describes  the 
conations  for  a  limited  exemption  from 
the  requirements  in  section  126(d]  of 
tide  I. 

(b)  Tests  of  supplantipg.  {{  116.51-55 
provide  tests  for  determining  whether  or 
not  tide  I  fimds  are  supplanting  non- 
Federal  funds. 
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(1)  The  tests  in  §  116..51-53  are 
concerned  with  the  amount  of  non- 
Federal  funds  that  would  be  available  in 
the  absence  of  title  I  funds. 

(2)  The  test  in  8 116.54  concerns  the 
use  of  the  non-Federal  funds  that  are 
available. 

(3)  The  test  in  8 116.55  concerns  the 
use  of  title  I  funds  to  provide  a  service 
that  is  a  substitute  for  a  regularly 
scheduled  non-federally  fimded  service. 

8116.51  Repiacement  of  funding  test 

\jOption  A 

(a)  This  test  of  supplanting  applies  to 
an  agency  that  provides  a  tide  I  service 
that  is  the  same  as  or  similar  to  a 
service  the  agency  provided  with  non- 
Federal  funds  during  the  year  preceding 
the  fiscal  year  for  which  tide  I  funds  are 
requested. 

(b)  An  agency’s  tide  I  funds  supplant 
non-Federal  funds  to  the  extent  that  the 
tide  I  service  replaces  the  non-federally 
funded  service. 

(c)  To  prevent  a  finding  of  supplanting 
the  agency  must  show  that — 

(1)  It  is  not  reducing  the  overall  level 
of  non-Federal  funding  for  services  to 
children  in  the  tide  I  project;  or 

(2)  The  curtailment  of  non-Federal 
funding  for  that  service  applies  equally 
to  children  who  are  participating  in  the 
tide  I  project  and  those  who  are  not 

Option  B 

8 116.51  would  be  deleted.l 
(20  U.S.C  2736(c)) 

8 116.52  Funds  dssignatod  and  availabla 
test 

(a)  This  test  of  supplanting  applies  to 
an  agency  which  has  or  during  the 
project  year  will  have,  non-Federal 
funds  that  are  designated  and  avadable 
to  the  agency  to  provide  a  service  that  is 
the  same  as  or  sintilar  to  a  service  the 
agency  provides  under  tide  1.  An 
agency’s  tide  I  funds  supplant  the 
designated  and  avadable  non-Federal 
funds  to  the  extent  that  they  a:-e  not 
fully  utilized  to  provide  that  service.  The 
non-Federal  funds  may  be  designated 
and  available. 

8 116.52  Funds  designated  and  available 
test 

(a)  This  test  of  supplanting  applies  to 
an  agency  which  has  or  during  the 
project  year  will  have,  non-Federal 
funds  that  are  designated  and  available 
to  the  agency  to  provide  a  service  that  is 
the  same  as  or  similar  to  a  service  the 
agency  provides  under  title  I.  An 
agency’s  title  I  funds  supplant  the 
designated  and  available  non-Federal 
funds  to  the  extent  that  they  are  not 
fully  utilized  to  provide  that  service.  The 


non-Federal  funds  may  be  designated 
and  available  for  that  service  by  State 
statute  or  regulation  or  by  official  action 
of  the  applicant  or  operating  agency. 

(b)  To  prevent  a  finding  of  supplanting 
an  agency  that  fails  to  spend  those  non- 
Federal  fimds  must  be  able  to  show  that 
failure  is  not  in  any  way  related  to  the 
availability  of  title  I  funds. 

(20  U.S.C.  2736(c)) 

8116.53  ServiCM  required  by  law  test 

-  (a)  The  basic  test  (1)  An  agency 
supplants  non-Federd  funds  if  it  uses 
title  I  funds  to  provide  a  service  up  to 
the  level  required  by  law.  An  agency 
may  use  title  I  funds  to  provide  a  service 
if  the  agency  is  using  sufficient  non-title 
I  funds  to  provide  the  level  of  service 
required  by  law. 

(2)  A  service  is  "required  by  law”  if  it 
is  required  by — 

(1)  Applicable  State  or  Federal 
statutes  or  regulations; 

(ii)  Final  court  orders;  or 

(iii)  Formal  determinations  or 
agreements  under  Title  VI  of  the  Civil 
Itights  Act  of  1964;  Title  DC  of  the 
Education  Amendments  of  1972  (Pub.  L 
92-318):  or  Section  504  of  the 
Rehabilitation  Act  of  1972. 

Note. — Option  paragraphs  are  enclosed  in 
brackets. 

\jOption  A 

(b)  Applicability.  The  basic  test  in 
paragraph  (a)  applies  when  an  agency 
uses  title  I  funds  to  provide  any 
service^including  services  provided 
under  a  special  program  listed  in  section 
131(b)(1)  title  I — that  is  the  same  as  or 
similar  to  a  service  required  by  law. 

Option  B 

(b)  Applicability.  The  basic  test  in 
paragraph  (a)  applies  when  an  agency 
uses  title  I  funds  to  provide  a  service — 
except  for  a  service  provided  under  a 
special  program  listed  in  section 
131(b)(1)  of  title  I — that  is  the  same  as  or 
similar  to  a  service  that  is  required  by 
law.  The  test  does  not  apply  when  an 
agency  uses  title  I  funds  to  provide  a 
service  under  one  or  more  of  the  special 
programs  listed  in  section  131(b)(1)  of 
title  L 

Option  C 

(b)(1)  Applicability  of  the  basic  test 
The  basic  test  in  paragraph  (a)  applies 
when  an  agency  uses  title  I  funds  to 
provide  a  service — except  for  a  service 
provided  under  a  special  program  listed 
in  section  131(b)(1)  of  title  I — ^that  is  the 
same  as  or  sii^ar  to  a  service  that  is 
required  by  law. 

(2)  Applicability  of  the  special 
program  test  The  special  program  test 


applies  when  an  agency  uses  title  I 
funds  to  provide  a  service  that  is  the 
same  as  or  similar  to  a  service  provided 
under  a  special  program  listed  in  section 
131(b)(1)  of  title  L 

(c)  The  special  program  test  An 
agency  supplants  non-Federal  funds  if  it 
uses  title  I  funds  to  provide  a  special 
program  service  required  by  law, 
unless — 

(1)  Educationally  deprived  children  in 
the  aggregate,  in  eligible  attendance 
areas  or  attending  eligible  schools 
receive  from  non-title  I  funds  that  level 
of  special  program  service  whidi  is 
required  by  law;  and 

(2)  The  agency  distributes  non-Federal 
funds  for  the  special  program  service,  in 
accordance  with  the  objective  criteria 
which  meet  the  requirements  of  section 
126(d)(3)  of  title  L 

(20  U.S.C  3736  (c)  and  (d)) 

(3)  The  level  of  non-Federal  funds 
used  to  provide  the  service  is — 

(1)  Commensurate  with  the  amount  of 
non-Federal  funds  available  for  all 
children  and  the  amount  specifically 
available  for  children  with  the  same 
special  needs  as  the  children  who 
receive  the  title  I  service;  and 

(ii)  Not  less  than  the  level  that  would 
have  been  available  in  the  absence  of 
title  I  funds.] 

(20  U.S.C  2736  (c)  and  (d)) 

8116.54  Equitable  provision  of  non- 
Federal  funds  test 

(a)  This  test  of  supplanting  applies  to 
an  agency  that  uses  State  non-Federal 
funds  to  provide  services  that  are  the 
same  as  or  similar  to  the  agency’s  title  I 
funded  services. 

(b) (1)  An  agency  is  supplanting  if  it 
uses  those  non-Federal  fimds  in  a  way 
that  discriminates  against  children  who 
are  eligible  for  title  1  assistance. 

(2) (i)  An  LEA  that  has  non-Federal 
funds  available  for  services  that  are  the 
same  as  or  similar  to  those  provided  by 
the  LEA’S  title  I  project  must  use  an 
appropriate  measure  or  measures  of 
educational  need  to  determine  how 
much  of  those  non-Federal  funds  is  to  be 
made  available  for  educationally 
deprived  children  in  areas  that  are 
eli^ble  and  in  areas  that  are  not  eligible 

*  for  title  I  projects. 

(ii)  The  number  of  children  to  be 
served  and  the  amount  of  those  non- 
Federal  funds  that  are  available,  in  the 
aggregate,  for  children  in  the  LEA’s 
eligible  areas  shall  be  determined  on  the 
basis  of  that  measure  or  those  measures 
of  educational  need. 

(c)  To  prevent  a  finding  of  supplanting 
an  agency  must  be  able  to  show  that  the 
amount  of  non-Federal  funds  available 
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to  provide  that  service — ^which  is  the 
same  or  siinilar  to  one  the  agency 
innvides  with  title  I  funds — to  title  I 
wligihle  children  was  determined  on  an 
appropriate  basis  of  educational  need 
and  without  regcurd  to  the  availability  of 
title  I  funds. 

(20  U.S.C  2736  (c)  and  (d)) 

§  116.55  Substitution  of  instructional 
services  test 

(a)  This  test  of  supplanting  applies  to 
an  agency  providing  a  title  I^rvice 
that — 

(1)  Qiildren  receive  instead  of  a  non- 
federally  funded  service  or  subject  of 
the  same  type;  and 

[Option  A  " 

(2)  Requires  more  than  20  percent  of 
the  time  that  the  children  would  spend 
receiving  instruction  from  a  non* 
federally  funded  teacher  if  they  were 
not  in  a  title  I  project,  or 

Option  B 

(2)  Requires  more  than  20  percent  of 
the  total  instructional  time  that  the 
children  would  receive  from  State  and 
local  funds.] 

(b)  In  a  case  under  paragraph  (a)(1) 
and/or  (a)(2)  an  agency  is  supplanting  if 
it  does  not  provide  sufficient  non- 
Federal  funds  as  required  by  this 
section. 

(c)  An  agency  may  avoid  a  finding  of 
supplanting  if  it  provides  sufficient  non- 
federally  funded  staff  or  non-Federal 
funds  to  support  a  part  of  the  title  I 
projecL  The  agency  may  meet  the 
requirements  of  this  paragraph  by — 

(1)  Employing  the  full-time  equivalent 
number  staff  persons  the  agency  would 
provide  for  the  children  if  they  were  not 
receiving  a  title  I  service;  or 

(2)  Providing  the  same  amount  of  non- 
federal  funds-— that  would  be  required  to 
employ  that  full-time  equivalent  number 
of  staff  persons — to  pay  a  part  of  the 
cost  of  a  title  I  project  or  to  provide 
services  for  the  participating  children  in 
addition  to  those  provided  in  the  title  I 
project 

(d) (1)  The  full-time  equivalent  number 
of  staff  persons  shall  be  determined  by 
dividing  the  fuU-time  equivalent  number 
of  children  in  LEA’s  district  who  are 
receiving  a  title  I  service  by  the  average 
number  of  staff  persons  the  agency 
normally  provides  for  that  number  of 
children  at  the  same  level  or  grade,  in 
the  case  of  high  school  children,  in  the 
same  subject  area. 

(2)  For  example — (i)  If  90  elementary 
school  children  who  would  otherwise 
spend  their  entire  school  day  with  the 
tame  teacher  spend  40  percent  of  their 
time  receiving  special  instruction  in  a 


title  I  project,  the  full-time  equivalent 
number  of  children  receiving  that 
instruction  is  36.  If  on  the  average,  a 
non-federally  funded  teacher  of  children 
at  the  same  grade  level  as  those  in  the 
project  serves  24  children,  then  the 
agency  is  required  to  provided  the  full¬ 
time  equivalent  number  of  1.5  non- 
federaUy  funded  teachers. 

(ii)  If  225  high  srhool  children  who 
would  otherwise  ,  end  one  hour  a  day 
receiving  instruction  in  a  particular 
school  subject  receive  all  of  their 
instruction  on  that  subject  in  a  title  I 
project,  the  full-time  equivalent  number 
of  children  is  225.  If,  on  the  average,  a 
non-federally  funded  teacher  in  the 
same  subject  area  serves  125  children, 
then  the  agency  is  required  to  provide 
an  equivalent  of  1.8  non-feder^y 
funded  teachers,  or  a  lesser  number  in 
accordance  with  subparagraph  (3). 

(3)  In  the  case  of  a  title  I  project 
involving  children  who  would  otherwise 
spend  less  than  a  full  day  with  the  same 
teacher,  the  agency  may  disregard 
fractional  full-time  equivalents.  For 
example,  if  the  full-time  equivalent 
number  of  staff  persons  according  to 
subparagraph  (1)  is  3.9,  the  agency  is 
required  to  provide  the  equivalent  of 
only  3  non-federally  funded  staff 
persons. 

(20  U.S.C.  2736(c)) 

$116.56  Use  of  funds  and  property. 

(a)  Public  control.  A  public  agency 
shall  control  the  use  of  title  I  funds  and 
have  title  to  and  control  of  property 
acquired  with  title  I  funds. 

(b)  Property  on  private  school 
premises.  An  LEA  shall  be  responsible 
for  insuring  that  any  title  I  equipment 
that  is  used  on  the  premises  of  a  private 
school  is  used  by  the  LEA’s  staff  to 
provide  approved  title  I  services. 

(c)  Reimbursement  for  expenses 
incurred  by  parent  council  members  and 
volunteers.  Members  of  parent  coimcils 
and  volunteers  not  receiving  regular 
compensation  under  title  I  may  be 
reimbursed  from  title  I  funds  for 
personal  expenses  directly  attributable 
to  the  performance  of  their  duties  and 
functions  as  described  in  approved 
applications. 

(d)  Staffing  for  programs  and  projects. 
An  SEA  may  authorize  the  payment  of 
title  1  funds  to  an  applicant  or  operating 
agency  for  the  employnrent  of  the 
persoimel  required  to  provide  specific 
services  as  described  in  that  agency’s 
approved  title  I  applicatioiL 

(e)  Planning  grants.  Title  I  firnds  may 
be  used  for  planning  in  accordance  with 
section  124(c)  of  title  I. 

(f)  Cooperative  projects.  Two  or  more 
applicant  agencies  eligible  for  grants 


under  title  I  may  apply  for  a  grant  for  a 
single  project  to  be  carried  out  jointly  in 
accordance  with  arrangements  between 
or  among  those  agencies  (see  section 
124(o)  of  title  I). 

(20  2734(c).(in),{o);  2735(d)) 

Subpart  G— Administrative 
Responsibilities  of  the  SEA  and 
Applicant  Agencies 

§116.60  state  monitortng  atanderds. 

(a)  Frequency  of  on-site  visits  by  SEA 
personnel.  An  SEA  shall,  for  each  year, 
adopt  a  schedule  of  visits  by  SEA 
personnel  to  title  I  projects. 

(1)  The  LEAs,  State  agency  schools 
and  operating  agencies  whose  projects 
are  to  be  visited  every  year  shall  include 
those  agencies  with  the  largest  grants, 
the  most  complex  projects,  or  a  history 
of  problems  involving  compliance  with 
title  I  regulations. 

(2)  If  the  SEA  finds  that  it  cannot 
effe^vely  or  efficiently  conduct  on-site 
visits  to  all  of  those  agencies  and 
schools  each  year,  it  shall  adopt  policies 
for  identifying  those  agencies  and 
schools  to  be  visited  every  other  year 
and,  if  necessary,  those  that  are  to  be 
visited  less  frequently. 

(3)  The  SEA  shall  ensure  that  its 
personnel  make  on-site  visits  to  all 
LEAs,  State  schools,  and  operating 
agencies  with  title  I  projects  at  least 
every  three  years  unless — on  the  basis 
of  extraordinary  or  unusual  conditiois 
described  in  the  SEA’s  MEP — the 
Commissioner  finds  that  SEA  staff  may 
visit  agencies  or  schools  less  frequently. 
The  conditions  the  dommissioner  may 
consider  are  the  amounts  of  title  I  funds 
available  for  State  administration,  the 
nature  and  sizes  of  projects,  and  the 
geographical  isolation  and  number  of 
agencies  to  be  monitored. 

(b)  Purpose  and  scope  of  monitoring. 
The  SEA’s  monitoring  personnel  shall 
review  project  operations  for 
compliance  with  all  applicable  title  I 
requirements,  the  proj^  application  as 
currently  amended,  and  the  assurances 
in  the  general  application.  The  SEA’s 
monitoring  procedures  shall  include 
checking — 

(1)  Information  supplied  by  the 
applicant  or  operati^  agency  in 
connection  with  its  project;  and 

(2)  In  the  case  of  an  LEA,  the  equity  of 
the  title  I  services  and  the  equality  of 
title  I  expenditures  for  the  private  school 
children  who  were  selected  to 
participate  in  the  project 

(c)  Monitoring  reporta.  (1)  The  SEA 
shall  issue  a  monitoring  report  to  the 
LEA  or  State  agency  within  45  days  of 
the  completion  of  the  monitoring  visit 
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This  report  shall  include  the  SEA's 
findings  concerning — 

(1)  '^e  project’s  most  effective 
educational  practices; 

(ii)  Non-compliance  with  applicable 
title  I  regulations,  including  8 116a.45 
relating  to  the  equitable  provision  of 
services  to  private  school  diildren;  and 

(iii)  Recommendations  for  improving 
the  project 

(2)  If  an  SEA’s  monitoring  report 
in^cates  that  corrective  action  is 
required,  the  applicant  or  operating 
agency  shall  respond  to  die  monitoring 
report  within  30  days  of  the  receipt  of 
the  report 

(3)  The  SEA  shall  review  the 
applicant’s  response  and  take  whatever 
action  is  necessary — including  action 
under  §  116.63  (State  compliance 
agreements) — to  insure  that  any  non- 
compliant  practices  are  corrected. 

(20  U.S.C.  2814) 

8116.61  Procedures  for  resolving 
complaints. 

(a) (1)  Each  LEA,  State  agency,  or 
operating  agency  shall  adopt  written 
procedures  for  receiving,  investigating, 
and  resolving  complaints  alleging 
violations  of  statutory  or  regulatory 
requirements  for  tide  I.  the  General 
Education  Provisions  Act,  or  EDGAR. 

(2)  Those  procedures  shall  include  the 
procedures  required  by  the  section  of 
title  1  dealing  with  the  resolution  of 
complaints  by  LEAs. 

(3)  If  the  agency  is  unable  to  resolve  a 
complaint  in  30  days,  it  shall  notify  the 
SEA  of  the  substance  of  the  complaint 
and  the  reasons  for  the  delay  (see 
section  128(1)  of  tide  I). 

(4) (i)  The  SEA  may  then  act  upon  the 
complaint  in  accordance  with  paragraph 

(b)  or  grant  the  agency  additional  time 
to  resolve  the  complaint  in  accordance 
with  its  own  procedures. 

(ii)  The  SEA  may  not  grant  any 
additional  time,  however,  u’^Iess  it  finds 
that  the  LEA  or  State  agency  is 
proceeding  to  resolve  the  complaint  and 
that  the  complaint  cannot  be  more 
readily  resolved  by  State  actioiv 

(b) (1)  An  SEA  shall  adopt  written 
procedures  for  receiving  complaints— or 
reviewing  appeals  from  decisions  of 
LEAs  or  State  agencies  with  respect  to 
complaints — that  certain  provisions  of 
title  I  or  the  General  Education 

Pr  ovisions  Act  or  related  regulations 
have  been  violated. 

(2)  Those  procedures  shall  include  the 
procedures  required  by  the  section  of 
title  I  dealing  with  the  resolution  of 
complaints  by  SEAs. 

(3)  The  SEA  may  refer  a  complaint  to 
the  appropriate  applicant  agency  if  that 
agency  has  not  had  the  opportunity  to 


act  on  the  complaint  in  accordance  with 
panq^aph  (a). 

(c)(1)  On  receiving  a  ccanplaint  from  a 
concerned  organization  or  person  that 
provisions  of  title  I  or  of  the  General 
Education  Provisions  Act  have  been 
violated,  the  Commissioner  refers  that 
complaint  to  tiie  SEA  for  action  in 
accordance  with  paragraph  (b). 

(2)  If,  however,  the  complainant 
alleges  that  the  LEA  and  SEA  already 
know  of  the  complaint  and  have  had 
sufficient  time  to  resolve  it,  the 
Commissioner  investigates  the  matter 
and  determines  whg^r  the  SEA  is  to  ^ 
be  allowed  more  time  to  resolve  tiie 
complaint 
(20  U.S.C.  2815;  2738) 

8116.62  Audits  and  auc6t  resolution. 

(a)  Frequency  of  audita.  An  SEA  shall 
adopt  schedules  and  make  the 
necessary  arrangements  to  insure  that  it 
receives  an  audit  report  on  the  title  I 
operations  of  each  applicant  and  each 
operating  agency  at  least  every  three 
years  unless — because  of  conations 
stated  in  the  SEA’s  MEP — ^the 
Commissioner  finds  that  some  agencies 
may  be  audited  less  frequently.  The 
conditions  the  Commissioner  may 
consider  are  the  amounts  of  title  I  funds 
available  for  State  administration,  the 
nature  and  sizes  of  projects  and  the 
geographical  isolation  and  numbers  of 
agencies  to  be  audited. 

(b)  Purpose  and  scope  of  audits.  (1) 

An  audit  of  a  title  I  project  shall  include 
for  at  least  one  major  component  of  that 
project  the  auditor’s  findings  concerning 
fiscal  integrity  and  compliance  with  all 
applicable  title  I  requirements. 

(2)  The  compliance  portion  of  the 
general  audit  shall  include,  at  a 
minimum,  a  review  of  the  following 
areas: 

(i)  The  selection  by  the  LEA  of  school 
attendance  areas  for  projects. 

(ii)  The  selection  of  children  to  be 
served. 

(iii)  Conformity  to  an  approved 
application. 

(iv)  The  supplemental  use  of  title  I 
funds. 

(v)  The  use  of  title  I  funds  for  services 
to  children  for  whom  the  project  or 
project  component  was  designed  and 
not  for  general  aid. 

(vi)  Equity  of  services  and  equality  of 
expenditures  for  private  school  chil^en. 

(c)  An  SEA’s  procedures  for  the 
resolution  of  audits  shall  include  the 
following: 

(1)  Within  30  days  after  receiving  an 
audit  report  the  SEA  shall  send  t}ie 
report  to  the  agency  whose  project  was 
audited. 


(2)  Within  60  days  after  receiving  the 
audit  report,  the  agency  shall  respond  in 
writing  to  the  SEA  concerning  any 
findings  involving  corrective  action  or 
the  repayment  of  title  I  funds. 

(3)  Within  60  days  of  receiving  that 
response,  the  SEA  shall  send  its  fiinal 
determination  and  recommendations  to 
the  agency  whose  project  was  audited 
and  notify  that  agency  of  its  right  to 
appeal  to  the  SEA  within  30  days. 

(d)  The  SEA’s  procedures  for  audit 
appeals  shall  include  provisions  for — 

(1)  Notifying  the  audited  agency  that 
its  request  for  the  opportunity  to  appeal 
the  S^’s  final  determination  has  been 
accepted  or  rejected. 

(2)  The  conduct  of  hearings: 

(3)  Provisions  for  hearings  with 
records  of  the  evidence  as  actually 
presented; 

(4)  A  record  of  the  SEA’s  fiinal  action 
on  the  appeal;  and 

(5)  Notifying  the  agency  whose  project 
was  audited — 

(i)  Of  the  SEA’s  final  action  on  the 
appeal  and  any  corrective  action  the 
audited  agency  is  required  to  take; 

(ii)  That  within  20  days  it  shall  report 
to  the  SEA  on  the  corrective  action  the 
audited  agency  has  taken  or  that  it  will 
exercise  its  ri^t  to  appeal  to  the 
Commissioner  under  that  section  of  the 
General  Education  Provisions  Act 
dealing  with  review  of  applications. 

(20  U.S.C.  2817;  123lb-2) 

§  116j63  State  compliance  agreements. 

(a)  If  an  SEA  finds  that  an  LEA,  State 
agency,  or  operating  agency  is 
conducting  its  project  in  violation  of 
provisions  in  title  I,  the  title  I 
regulations,  the  General  Education 
Provisions  Act.  or  EDGAR,  or  the  terms 
of  an  approved  application  the  SEA 
shall  notify  that  agency  that  it  must  do 
one  of  the  following: 

(1)  Correct  the  violation  immediately. 

(2)  In  accordance  with  the  provisions 
for  withholding  funds  in  section  169(a) 
of  title  I.  appear  before  an  impartial 
decisionmaker  who  will  recommend  to 
the  SEA  whether  or  not  the  agency’s 
title  I  funds  should  be  withheld. 

(3)  Enter  into  a  compliance  agreement 
with  the  SEA  in  accordance  with  section 
189(c)  of  title  1. 

(b)  Terms  of  a  compliance  agreement 
The  terms  of  a  compliance  agreement 
shall  specify — 

(1)  The  activity  that  is  in  violation  of 
title  I  requirements: 

(2)  The  provisions  of  law  or 
regulations  that  the  agency  is  violating 
in  carrying  out  that  acitivity; 

‘  (3)  liie  steps  the  agency  shall  take  to 
correct  the  violations;  and 
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(4)  The  time,  within  six  months  but 
not  later  than  the  beginning  of  the  next 
school  year,  by  which  the  LEA,  State 
agency,  or  operating  agency  shall  be  in 
full  compliance. 

(c)  Notification  to  the  Commissioner, 
Wit^  15  days  after  the  signing  of  a 
compliance  agreement  the  SEA  shall  ^ 
notify  the  Commissioner  of  the  name  of 
the  agency  with  which  the  SEA  signed 
the  agreement  and  the  statute  or 
regulations  with  which  compliance  is 
required. 

(d)  Compliance  agreements  not 
retroactive.  The  terms  of  a  compliance 
agreement  under  section  169(c)  or  186(c) 
of  title  I  are  applicable  only  to 
corrective  action  to  be  taken  by  an 
agency  following  the  signing  of  that 
agreement.  A  compliance  agreement 
cannot  be  used  to  waive  the 
maintenance  of  effort  requirement  in 
section  126(a)  of  title  I  or  the  findings  of 
State  or  Federal  auditors  with  respect  to 
title  I  expenditures  incurred  prior  to  the 
signing  of  the  agreement. 

(20  U.S.C.  2816(c)) 

§116.64  Evaluation  by  the  SEA  and  the 
applicant  agencies. 

(a)  Each  SEA  shall  submit  periodic 
reports  to  the  Commissioner  evaluating 
the  effectiveness  of  title  I  projects  in  ' 
accordfuice  with  the  Commissioner’s 
regulations.  The  Commissioner  provides 
each  SEA  with  the  necessary  forms  and 
instructions,  (see  §  116.7  of  Notice  of 
Proposed  Rulemaking  44  FR  7914, 
February  7, 1979). 

(b)  Each  applicant  agency  must 
include  in  its  application  a  description 
of— 

(1)  Its  procedures  for  evaluating  its 
project;  and 

(2)  The  use  the  agency  has  made  of  its 
previous  evaluations  in  planning  the 
title  I  project. 

(c)  The  SEA  shall  notify  its  applicants 
of  the  times  for  the  submission  of 
evaluation  reports. 

(20  U.S.C.  2734(g)) 

§116.65  Other  reports. 

Each  applicant  or  operating  agency 
shall  submit  to  the  SEA  the  reports  the 
SEA  requires  in  order  to — 

(a)  Carry  out  its  responsibilities; 

(b)  Comply  with  its  assuirances;  and 

(c)  Carry  out  its  monitoring  and 
enforcement  plan. 

(20  U.S.C  2822(e]) 


PART  116a->HNANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
FOR  CHILDREN  WITH  SPECIAL 
EDUCATIONAL  NEEDS 

Subpart  A— General 

116a.l  Fin.'mcial  assistance  to  local 

educational  agencies  (LEAs)  for  children 
with  special  educational  needs. 

116a.2  OAer  regulations  that  apply. 

116a.3  Definitions. 

Subpart  B— How  a  State  Applies  for  a  Grant 
(see  subpart  B  of  part  116) 

Subpart  C— How  a  Grant  Is  Made  to  a  State 
(see  subpart  C  of  part  f  16) 

Subpart  D— Amounts  Available  for  (Sranta 
toLEApS 

liea.30  DetermiAation  of  the  amount 
available  for  a  basic  grant  to  an  LEA 
116a.31  Special  incentive  grants. 

116a.32  Concentration  grants. 

Subpart  E— Applications  and  Program 
Requirements 

116a.40  Documents  an  LEA  submits  to  its 
SEA  to  get  a  title  I  grant. 

116a.41  Determination  of  the  amount 
authorized  for  a  project. 

116a.42  Standards  for  the  approval  of  an 
application. 

116a.43  Designating  areas  or  schools  for 
projects. 

116a.44  Selecting  the  children  to  be  served. 
116a.4S  Project  design. 

116a  .46  Title  I  services  for  private  school 
children. 

116a.47  Children  in  institutions. 

116a.48  Advisory  Councils. 

116a.49  Comparability  of  State  and  locally* 
funded  services. 

Authority:  Title  I  of  the  Elementary  and 
Secondary  Education  Act  as  Amended  by 
Pub.  L  95-*561.  unless  otherwise  noted. 

§  116a.1  Finandai  assistance  to  local 
educational  agencies  (LEA’s)  for  children 
with  special  educatkmai  needs. 

This  part  provides  rules  for  that 
portion  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  that 
authorizes  Federal  grants  to  locd 
educational  agencies  (LEAs)  for 
programs  to  meet  the  special 
educational  needs  of — 

(a)  Educationally  deprived  children  in 
school  attendance  areas  with  high 
concentrations  of  children  fi'om  low- 
income  families;  and 

(b)  (Children  in  local  institutions  for 
neglected  or  delinquent  children. 

(20  U.S.C.  2711,  2721,  2722) 

§116a.2  Other  regulations  that  apply. 

In  addition  to  the  regulations  in  this 
part,  the  regulations  in  part  116  and  the 
Education  Division  C^neral 
Administrative  Regulations  (EDGAR)  in 
45  CFR  Parts  100b  (State  administered 
Programs)  and  100c  (Definitions)  are 


applicable  to  programs  of  financial 
assistance  to  LEAs  for  children  with 
special  educational  needs. 
(20U.S.Cl221e-3(a)(l)) 

§116a.^  Definitions. 

In  addition  to  the  definitions  in  §  116.3 
the  follovdng  definitions  apply  to  ^s 
part: 

“Attendance  area"  means  the 
geographic  area  served  by  a  particular 
public  school  or  group  of  schools  for 
children  in  a  specified  group  of  grades, 
such  as  kindergarten  tluou^  grade  6. 
grades  7  throu^  9,  or  grades  10  through 
12.  An  attendance  area  need  not  be  one 
contiguous  geographic  area.  If  the  area 
served  by  a  particular  school  cannot  be 
readily  defined  on  a  geographic  basis, 
that  area  consists  of  the  residences  of 
the  children  whom  the  LEA  assigned  to 
that  school  or  would  assign  to  that 
school  if  they  were  not  attending 
volimtarily  another  public  school  or  a 
private  s(^ool. 

“Educationally  deprived  children" 
means  children  whose  educational 
attainment  is  below  that  appropriate  for 
children  of  their  age. 

“Institution  for  delinquent  children" 
means  a  public  or  private  residential 
facility  that  is  operated  primarily  for  the 
care  of  children  who  have  been 
adjudicated  to  be  delinquent  or  in  need 
of  supervision.  The  term  also  includes  an 
adult  correctional  institution  in  Which 
children  reside. 

“Institution  for  neglected  children" 
means  a  public  or  private  residential 
facility— other  than  a  foster  home — ^that 
is  operated  primarily  for  the  care  of 
children  who  have  been  conunitted  to 
the  institution  or  voluntarily  placed  in 
the  institution  under  applicable  State 
law  because  of  abandonment  or  neglect 
by,  or  death  of,  parents  or  persons  acting 
in  the  place  of  parents. 

(20  U.S.C.  2711,  2732,  2733) 

Subpart  B — How  a  State  Applies  for  a 
Grant  (see  subpart  B  of  part  116) 

Subpart  C— How  Is  a  Grant  Made  to  a 
State  (see  subpart  C  of  part  1 16) 

Subpart  D— Amounts  Available  for 
Grants  to  LEA’s 

§  166a.30  Determination  of  the  amount 
available  for  a  basic  grant  to  an » pa 

(a)(1)  County  allocations.  The' 
Conunissioner  each  year  advises  an 
SEA  of  the  amount  available  for  basic 
grants  td  LEAs  in  each  county  in  the 
State  (see  section  111  of  title  I). 

(2)  *1116  SEA,  in  accordance  with 
paragraph  (b),  shall  determine  how 
mudi  of  the  county  allocation  is  to  be 
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allocated  to  eadi  LEA  within  tha^ 
coimtjr. 

(b)  Distribution  of  county  aliocations. 

(1)  Tlie  shall  first  determine  the 
amount  of  the  county  allocation  to  be 
allocated  to  eadi  LEA  on  the  basis  of 
the  number  of  children,  aged  5-17,  if 
any.  in  institutions  f(^  neglected  or 
delinquent  children. 

(2)  For  this  purpose  the  children  to  be 
counted  are  thoseidentified  as — 

(1)  Being  in  the  institution  during  the 
month  of  October  of  the  preceding 
calendar  year: 

(ii)  Having  resided  in  the  institution 
for  at  least  30  days;  and 

(iii)  Living  in  an  institution  for  which 
the  number  of  children  counted  in 
accordance  with  (i)  and  (ii)  is  at  least  10. 

(3)  The  SEA  shall  then  distribute  the 
remainder  of  the  coimty  allocation  to  the 
LEAs  in  the  county  on  the  basis  of  the 
best  available  data  on  the  number  of 
diildren  from  low-income  families  who 
are  currently  residing  in  thh  school 
districts  of  those  LEAs. 

(4)  The  SEA  is  not  required  to  make 
an  allocation  to  an  LEA  if  the  amount 
represents  less  than  10  of  the  children 
who  were  counted  in  the  determination 
of  the  allocation  for  coimty. 

(c)  Distribution  based  on  Survey  of 
Income  and  Education.  In  addition,  the 
SEA  shall  allocate  to  LEAs  the  amount 
of  the  basic  grant  that  is  based  on  data 
from  the  Survey  of  Income  and 
Education  (see  section  111(a)(3)(D)  of 
title  I). 

(d)  Reallocations.  (1)  The  SEA  shall 
determine  each  year  which  LEAs  and 
State  agencies  have  received  allocations 
in  excess  of  the  amounts  required  for 
their  current  projects. 

(2)  The  SEA  shall  notify  those 
agencies  by  February  1  of  each  fiscal 
year  of  the  amounts  the  SEA  is 
considering  reallocating  and  give  those 
agencies  an  opportunity  to  revise  their 
applications. 

(3)  After  considering  the  responses 
from  those  agencies  the  SEA  may 
reallocafe  the  excess  funds,  if  any,  to 
those  LEAs  that  have  the  greatest  need 
for  additional  title  I  funds  because  the 
data  on  which  their  allocations  are 
based  do  not  reflect  fully  the  numbers  of 
children  from  low-income  families 
currently  residing  in  their  districts  (see 
section  193  of  title  I).  That  reallocation 
shall  hot  be  made  before  March  1  of  the 
year  for  which  the  title  1  funds  are 
appropriated. 

(20  U.S.C.  2711,  2S43] 

§116a.31  Special  Incentive  grants. 

See  section  116  of  title  L 


S116a.32  Concentration  grants. 

See  section  117  of  title  L 

Subpart  E—AppOcationa  and  Program 
Raquirementa 

S116a.40  Documents  an  LEA  submits  to 
its  SEA  to  get  a  title  I  grant 

(a) (1)  An  lEA  that  has  been  notified 
of  its  allocation  shall  submit  an 
application  to  the  SEA  in  order  to  get  a 
grant. 

(2)  The  SEA  shall  supply  the 
necessary  forms  and  instructions  for  the 
application  which  may  be  for  a  period  of 
three  years  or  less. 

(b)  The  assurances  in  the  single  LEA 
application  apply  to  each  application  for 
a  title  I  grant  (see  section  502  of  the 
Elementary  and  Secondary  Education 
Act  or  section  436  of  the  General 
Education  Provisions  Act). 

(c)  The  SEA  shall  consider  an 
application  for  a  grant  only  if  it  finds 
that — 

(1)  The  LEA  has  submitted  evidence 
showing  that  it  has  maintained  its  fiscal 
effort  or  has  secured  a  waiver  in 
accordance  with  §  116.31;  and 

(2)  Hie  application  contains  the 
information  the  SEA  requires  to 
determine  whether  die  project  meets  the 
criteria  for  approval  in  S  116a.42. 

(20  U.S.C.  2731) 

$1168.41  Determination  of  the  Mnount 
authorixed  for  a  project 

(a)  An  SEA  after  it  approves  an  LEA’s 
application  shall  determine  the  amount 
the  LEA  is  authorized  to  expend  to 
conduct  the  project. 

(b)  The  amount  shall  not  exceed  the 
amount  allocated  or  reallocated  to  the 
LEA  in  accordance  with  $  116a.30  plus 
the  amount  the  LEA  carried  over  from 
the  preceding  fiscal  year. 

(20  U.S.C  2811) 

$  116a.42  Standards  for  the  approval  of 
an  application. 

An  SEA  shall  approve  an  LEA’s 
application  if  the  SEA  determines  that 
the  application  meets  the  requirements 
of  that  subpart  of  title  I  dealing  with  the 
application  and  program  requirements 
(subpart  3  of  part  A  of  title  I)  and 
$$  116a.43  through  116a.48. 

(20  U.S.C  2732-2740) 

$116a,43  Designating  areas  or  schoola 
for  projects. 

(a)  Eligibility  of  areas  or  schools.  A 
school  attendance  area  or,  if  an  area  is 
ineligible,  the  school  serving  that  area  is 
eligible  to  be  designated  for  a  title  I 
project  if  it  meets  the  requirements  .of 
this  section.  An  LEA  may  make  tlm 
required  determinations  for  all  of  its 


areas  or  schools  or  by  areas  or  schools 
that  have  been  grouped  according  to 
grade  spans,  su^  as,  kindergarten 
fluongh  grade  6,  grades  7  dirough  9,  and 
grades  10  through  12.  However,  an  LEA 
may  not  use  more  grade  spans  for  this 
purpose  than  it  would  be  permitted  to 
use  in  determining  the  con^iarability  of 
its  project  schools  under  $  116a.49. 

(1)  Percentage  basis.  An  attendance 
area  is  eligible  if  its  percentage  of 
children  frima  low-income  families  is — 

'(i)  At  least  equal  to  the  percentage  for 
the  district  as  a  whole;  or 
(ii)  At  least  25  percent  if  the  LEA’s 
combined  ejqien^ture  of  title  I  and 
State  compensatory  education  funds,  if 
any,  per  child  for  instructiimal  services 
in  each  attendance  area  that  is  currently 
eligible — and  was  eligible  and 
designated  for  a  project  in  the  preceding 
year — ^will  be  at  least  equal  to  the 
amounts  expended  in  the  preceding  year 
(see  sectiqn  122(a)(1)  of  title  I). 

(2)  No-wide  variance.  All  of  the 
attendance  areas  in  a  district  are 
eligible  if  the  difference  in  the 
percentage  of  children  from  low-income 
families  between  the  areas  with  the 
highest  and  lowest  concentration  is  not 
more  than  one-third  of  the  districtwide 
percentage. 

(3)  Numerical  basis.  An  attendance 
area  is  eligible  for  a  project  if  the 
number  of  children  in  that  area  from 
low-income  families  is  at  least  equal  to 
the  average  number  of  those  children 
per  attendance  area  for  the  district  as  a 
whole. 

(4)  Eligible  school  If  an  area  is  not 

•  eligible  for  a  project  but  the  percentage 
or  number  of  children  in  average  daily 
attendance  at  the  school  serving  that 
area  is  at  least  equal  to  the  percentage 
required  by  subparagraph  (1)  or  the 
number  required  by  subparagraph  (3), 
the  LEA  may  designate  that  school  for  a 
project. 

(b)  Project  areas  or  schools.  (1)  The 
LEA,  on  the  basis  of  a  general 
assessment  of  the  special  educational 
needs  of  children  in  all  eligible  areas  or 
schools  determines  the  grade  levels  at 
which  title  I  services  will  be  provided 
and,  in  accordance  widi  this  section,  the 
eligible  areas  of  schools  containing 
those  grades. 

(2)(i)  If  some  areas  or  schools  are 
selected  on  a  percentage  basis  and  some 
■  on  a  numerical  basis,  Ae  total  number 
of  areas  or  schools  to  be  served  may  not 
exceed  the  number  of  eligible  areas  or 
schools  that  could  be  served  if  only  one 
basis  had  been  used  to  select  them. 

(c)  Ranking  areas  or  schools  for 
profits.  (l)(i)  If  the  LEA  does  not 
designate  ^  maximum  nunber  of 
eligible  areas  or  schools  for  projects, 
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shall  designate  for  projects  those  areas 
or  schools  with  the  highest 
concentrations  of  children  from  low* 
income  families  (see  section  122(a)(1)  of 
title  I). 

(ii)  This  may  not  apply  if  the  LEA 
demonstrates  that  an  area  or  school 
with  a  lower  incidence  of  children  from 
low-income  families  or  schools  has  a 
substantially  higher  incidence  of 
educational  deprivation  than  a  higher 
ranked  area  (see  paragraphs  (a)(2)  and 
(d)  of  section  122  of  title  I). 

(2)  A  lower  rcuiked  area  or  school  or 
an  area  or  school  that  does  not  meet  the 
requirements  of  paragraph  (a)  may  be 
designated  for  a  project  only  if  the  LEA 
in  its  application  demonstrates  that  the 
percentage  or  number  of  educationally 
deprived  children  is  at  least  1.2  times 
the  percentage  or  number  of 
educationally  deprived  children  in  the 
area  or  school  that  would  otherwise  be 
designated  for  a  project. 

(3) (i)  Only  with  the  consent  of  the 
district  advisory  council  and  the 
approval  of  the  SEA,  as  required  by 
section  122(a)(2)  of  title  I.  may  an  LEA 
designate  for  a  project  an  area  or  school 
that  does  not  meet  the  requirements  of 
paragraph  (a). 

(ii)  The  SEA  shall  not.  however, 
approve  the  designation  of  that  area  or 
school  for  a  project  if  it  finds  that  the 
number  of  children  from  low-income 
families  in  all  of  the  areas  designated 
for  projects  is  decreased  by  more  than 
10  percent  by  the  substitution  of  that 
area  or  school  for  the  area  or  school  that 
would  otherwise  be  designated  for  a 
project.  ‘ 

(d)  Areas  and  schools  previously 
designated  for  projects,  (i)  An  LEA  in 
accordance  with  section  122(c)  of  title  I 
may.  except  as  provided  in  (ii), 
designate  an  area  or  school  that  does 
not  meet  the  requirements  of  paragraph 

(a)  if  that  area  or  school  was  eligible 
and  designated  for  a  project  in  either  of 
the  two  proceeding  years. 

(ii)  The  LEA  may  not  designate  an 
area  that  has  substantially  changed  or  a 
school  whose  child  population  has 
substantially  changed  since  the  year  the 
area  or  school  was  designated  for  a 
project. 

(20  U.S.C.  2732) 

S116a.44  Selecting  the  children  to  be 
served. 

(a)  An  LEA  selects  the  children  to  be 
served  by — . 

(1)  Applying  the  criterion  or  criteria 
by  which  educationally  deprived 
children  will  be  identifred  to  receive  title 
I  services  according  to  the  provisions  of 
title  I  dealing  with  children  to  be  served 


(section  123)  and  the  assessment  of 
educational  need  (section  124(b));  and 

(2)  Determining  the  number,  needs 
and  characteristics  of  the  educationally 
deprived  children  in  each  area  or  school 
designated  for  a  project 

(b)  An  LEA  may  use  title  I  funds  to¬ 
ll)  Determine  which  educationally 
deprived  children  should  be  served 
according  to  the  LEA's  specified 
criterion  or  criteria;  and 

(2)  Develop  diagnostic  information  ' 
about  the  children  to  be  served. 

(20  U.S.C.  2733) 

S  116a.45  Project  design. 

(a)  To  make  the  finding  required  by 
the  provision  of  title  I  dealing  with 
sufficient  size,  scope,  and  quality 
(section  124(d))  the  SEA  must  determine 
that — 

(1)  The  LEA  has  used  appropriate 
diagnostic  procedures  to  determine  the 
needs  of  the  children  to  be  served  and 
has  established  objectives  and 
performance  criteria  that  are  directly 
related  to  those  needs; 

(2)  The  LEA  plans  to  concentrate  its 
use  of  title  I  resources  on  a  limited 
number  of  selected  children  from  project 
areas  and  not  to  permit  the  efiectiveness 
of  the  project  to  be  impaired  by — 

(1)  The  presence  of  other  children  from 
project  areas;  or 

(ii)  The  participation  on  a  space- 
available  basis  of  children  who  meet  the 
criteria  for  selection  except  for  the  fact 
that  they  reside  in  areas  or  schools  not 
designated  for  projects: 

(3)  The  LEA  plans  to  use  its  title  I 

•  resources  in  w'ays  that  will  enable  it  to 
achieve  the  objectives  of  the  project; 
and 

(4)  The  LEA's  plans  for  evaluating  the 
project  are  consistent  with  the  project’s 
objectives  and  performance  criteria  and 
meet  appropriate  technical  standards. 

(b) (1)  The  SEA  shall  also  examine  an 
L^’s  plans,  if  any.  to  use  non-Federal 

'  or  other  Federal  funds  to  provide 
services  that  in  the  absence  of  those 
funds  the  LEA  would  provide  with  title  I 
funds  (see  section  134(d)  of  title  I: 
skipping  children  determined  to  be  in 
greatest  need). 

(2)  If  the  finds  that  those  services 
meet  some  but  not  all  of  the 
requirements  of  paragraph  (a),  the  SEA, 
before  it  approves  the  application,  shall 
require  the  LEA  to  provide  additional 
services  with  title  I  funds  so  that  the 
project  provided  with  State,  local,  and 
Federal  funds  will  meet  the 
requirements  of  paragraph  (a). 

(c)  The  SEA  shall  not  approve  an 
appUcation  unless  the  SEA  also 
determines  that  the  LEA  has  met  all  of 
the  other  requirements  of  section  124  of 


title  I — Requirements  for  Design  and 
Implementation  of  Programs.  includUng 
the  following — 

(1)  Expenditures  related  to  ranking  of 
project  areas  and  schools  (124)(3)):  - 

(2)  Evaluations  (124(g)): 

(3)  Teacher  and  school  board 
participation  (124)(i)); 

(4)  Parent  participation  (124(j)); 

(5)  Substaining  gains  (124(k)). 

(20  U.S.C.  2734) 

$1168.45  Title  I  serviCM  for  private 
school  childrea 

(a)  Before  it  approves  an  application, 
the  SEA  shall  determine  that-^1)  The 
applicant  LEA  has  consulted  with 
appropriate  private  school  officials  who 
have  specific  knowledge  of  the  number 
of  educationally  deprived  private  school 
children  and  of  the  special  educational 
needs  of  those  children; 

(2)  The  LEA  plans  to  select  private 
school  children  to  receive  title  I  services 
on  the  basis  of  criterial  that  are  the 
same  as  or  similar  to  the  criteria  for  the 
selection  of  public  school  children; 

(3) (i)  The  LEA  will  offer  to  {nrivate 
school  children  title  I  services  that  are 
comparable — in  quality,  scope  and 
opportunity  to  participate — to  the 
services  provided  for  public  school 
children  with  similar  needs: 

(ii)  The  private  school  children  will  be 
in  sf^ools  with  the  same  or  similar 
grade  spans  but  not  necessarily  at  the 
same  grade  levels  as  the  public  school 
children; 

(4)  The  title  I  services — 

(i)  Are  not  designed  to  provide  and 
will  not  provide  a  benefit  to  the  private 
school:  and 

(ii)  will  always  be  provided  under  the 
LEA's  administration  and  control. 

(b)  Title  I  services  may  be  provided  on 
private  school  premises  only — 

(1)  To  the  extent  necessary  to  insure 
the  delivery  of  those  services  to  private 
school  children  on  an  equitable  and 
comparable  basis;  and 

(2)  If  those  services  are  not  normally 
provided  by  the  private  school. 

(c)  Equality  of  expenditures.  The 
section  of  title  I  dealing  with  the 
participation  of  children  enrolled  in 
private  schools  requires  that  title  I 
expenditures  for  private  school  children 
be  equal  to  those  for  public  school , 
children  with  similar  needs. 

(1)  The  LEA  and  the  SEA  shall 
determine  the  equality  of  those 
expenditures  on  the  basis  of  the  costs' 
per  child  of  the  instructional  and 
support  services  (not  including  salary 
increments  based  on  length  of  service) 
to  be  provided  with  title  I  funds.  General 
administration  and  transportation 
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services  are  not  considered  support 
services. 

(2]  The  LEA  shall  be  required  to 
just^  any  significant  difference  in' 
expenditure  on  the  basis  of  differences 
in  the  numbers  or  needs  of  the  public 
and  private  school  children  to  be  served. 

(d)  The  provisions  of  title  1  dealing 
with  non-tostructional  duties  (section 
134)  are  not  applicable  to  title  1-paid 
personnel  when  they  provide  title  I 
services  on  private  school  premises. 

(e)  The  is  not  required  to  comply 
with  paragraphs  (a),  (b),  and  (c)  if  the 
Commissioner,  imder  the  by-pass 
provision  (section  130(b)  of  title  I),  has 
waived  those  requirements. 

(f)  The  SEA  shall  revoke  its  approval 
of  the  project  of  any  LEA  that  reduces 
title  I  services  to  private  school  children 
while  a  determination  under  section 
130(b)  is  pending. 

(20  U.S.C.  2740) 

S116a.47  Children  in  institutions. 

(a) (1)  An  LEA  whose  allocations  is 
based  at  least  in  part  on  children  in 
institutions  for  neglected  or  delinquent 
children,  including  adult  correctional 
institutions,  shall  provide  I  services  to 
meet  the  special  educational  needs  of 
the  children  currently  t«siding  in  those 
institutions. 

(2)  If  the  LEA  is  unable  pi*  unwilling  to 
pro^de  services  that  meet  the 
requirements  of  this  section,  its  SEA 
shall  reduce  the  LEA’s  allocation  by  the 
amount  attributable  to  children  in 
institutions  and  either — 

(i)  Assume  the  responsibility;  or 

(ii)  Assign  the  responsibility  to 
anoAer  State  agency  or  to  another 
public  agency  that  is  willing  to  accept  it. 

(3)  If  no  public  agency  is  willing  to 
accept  the  responsibility,  the  SEA  shall 
not  allocate  the  funds  to  any  other 
agency  except  for  the  purpose  of  serving 
children  in  institutions. 

(4)  If  an  institution  closes  and  the 
children  are  transferred  to  an  institution 
in  the  school  district  of  another  LEA,  the 
SEA  shall  adjust  the  allocations  of  the 
two  LEAs  to  reflect  that  transfer. 

(b)  The  LEA  may  provide  its  title  I 
services  for  institutionalized  children  at 
the  institution,  at  a  public  or  private 
school,  or  another  location  where  the 
services  can  be  provided  effectively 
under  the  LEA*s  administration  and 
control. 

(c)  In  its  application  the  LEA  shall 
describe— 

(1)  Its  assessment  of  the  special 
educational  needs  of  the 
institutionalized  children;  and 

(2)  The  title  I  services  to  be  provided 
for  those  childt«n. 


(d)  The  SEA  shall  approve  an 
application  that  meets  die  following 
requirements: 

(1)  The  LEA  has— 

'  (i)  Considered  the  special  educational 
needs  of  institutionalized  children 
without  regard  to  age  or  grade  levels; 

(ii)  Assessed  those  needs  using 
appropriate  measures  of  educational 
achievement;  and 

(iii)  Considered  the  special 
educational  needs  the  children  may 
have  because  they  are  institutionaUzed. 

(2)  The  LEA  has  performance 
objectives  and  appropriate  plans  for 
evaluating  the  educational  achievement 
of  the  children  to  be  served. 

(3)  The  LEA’S  proposed  use  of  title  I 
funds  complies  i^th  S  116.50-55  (title  1 
funds  supplementary  to  State  and  local 
funds). 

(4)  The  title  I  services  to  be  provided 
were  planned  in  consultation  with  the 
staff  of  the  institution  and  are  designed 
to  meet  the  objectives  of  the  project  for 
the  institutionalized  children  to  be 
served. 

(e)  In  its  reports  to  the  SEA,  the  LEA 
shall  include  specific  information  on  the 
types  of  services  provided  and  the 
effectiveness  of  the  title  I  project  in 
meeting  the  special  educational  needs  of 
the  institutionalized  children. 

(f)  If  the  LEA  has  received  an 
allocation  based  at  least  in  part  on 
numbers  of  children  in  two  or  more 
institutions,  it  shall  provide  title  I 
services  for  children  in  each  of  those 
institutions  in  accordance  with  the 
provisions  of  this  section. 

(g)  If  the  LEA  plans  to  provide  certain 
title  I  services  to  both  institutionalized 
children  and  children  from  project  areas, 
the  SEA — before  it  approves  the 
application— shall  determine  that  the 
LEi^  will  also  provide  those  additional 
title  1  services  that  may  be  required  to 
meet  the  special  educational  needs  of 
the  institutionalized  children. 

(20  U.S.C.  2711) 

§116a.48  Advisory  councHs. 

(a)(1)  Composition  of  a  district 
advisory  council  (DAC).  ^ch  LEA  shall 
adopt  procedures  for  the  election  by 
parents  of  a  DAC  that  meets  the 
membership  requirements  of  section 
125(a)(1)  of  title  L 

(2)  The  LEA  in  consultation  with  its 
DAC  shall  determine  the  number  of 
members  to  be  elected  to  its  DAC. 

(3)  If  the  LEA  decides  that  its  DAC 
members  are  not  to  be  elected  from  the 
district  as  a  whole,  the  I£A  in 
consultation  with  its  DAC  shall 
determine  the  number  of  DAC  members 
to  be  selected  from  each,  area  or  school 
or  group  of  areas  or  schools. 


(b)  Bases  for  electing  the  members  of 
a  DAC.  Each  LEA  in  consultation  with 
its  DAC  shall  adopt  procedures  for  die 
election  of  its  DAC  on  one  of  the 
foUowing  bases: 

(1)  By  parents  in  the  ^strict  as  a 
wtele. 

(2)  By  parents  in  each  of  several 
administrative  areas  comprising  the 
LEA’S  entire  school  district 

(3) (i)  By  parents  in  each  project  area 
or  school  or  group  of  project  areas  or 
schools;  and 

(ii)  Parents  in  each  area  or  group  of 
areas  eligible  but  not  designated  for  a 
title  I  project. 

(4) (i)  By  the  members  of  the  advisory 
council  or  councils  for  each  project  area 
or  school  or  group  of  project  areas  or 
schools;  and 

(ii)  By  parents  in  each  area  or  group  of 
areas  eligible  but  not  designated  for  a 
title  I  project, 

(c)  Nominations  and  elections  of 
members  to  a  DAC.  (1)  If  the  members 
of  a  DAC  are  elected  from  the  district  as 
a  whole  or  by  administrative  areas  in 
accordance  with  subparagraphs  (1)  or 
(2)  of  paragraph  (b),  Ae  D^’s 
nomination  procedures  shall  include  the 
identification  of  nominees  as  follows: 

(1)  Parents  of  children  to  be  served, 
induding  parents  of  private  school 
children. 

(ii)  Representatives  of  children, 
including  private  school  children,  and 
schools  in  areas  eligible  but  not 
designated  for  a  project 

(iii)  Other  persons  who  reside  in  the 
district  or  teach  in  a  project  school  in 
that  district  (see  section  125(a)(3)  of  title 
I).  The  members  elected  from  an 
administrative  area  shall  indude  the 
same  types  of  representation  required 
for  the  election  of  DAC  members  for  a 
district  as  a  whole. 

(2)  If  the  members  of  a  DAC  are 
elected  in  accordance  with  paragraph 
(b)(3) — 

(i)  The  parents  in  the  project  area  or 
areas  shall  elect  a  specified  number  of 
members  to  the  district  advisory  council, 
induding  at  least  the  minimum  number 
of  parents  of  children  to  be  served. 

(ii)  The  parents  in  the  eligible  area  or 
areas  not  designated  for  projects  shall 
elect  two  or  more  representatives,  as 
specified  by  the  LEA,  of  children  and 
schools  in  toose  areas. 

(3)  If  the  members  of  a  DAC  are 
elected  in  accordance  with  paragraph 
(b)(4)- 

(i)  The  members  of  the  area  or  school 
advisory  coimcil  or  councils  shall  elect  a 
spedfied  number  of  persons  from  among 
those  members,  including  a  majority  of 
parents  of  chil^n  to  be  served. 
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(iij  The  parents  in  the  eligible  area  or 
areas  not  designated  for  projects  shall 
eleOt  two  or  anore  representatives,  as 
speciHed  by  the  LEA,  of  children  and 
spools  in  Uiose  areas. 

(d)  Ejection  by  parenta.  Parents  who 
participate  in  the  election  of  members  of 
an  advisory  council  shall  be  parents  of 
school-^e  children,  including  private 
school  children,  or  parents  of  pre  school 
childrea  in  the  l£A's  title  I  project 

(i)  Only  parents  whose  children  reside 
in  the  LEA’s  district  may  participate  in 
the  election  of  the  DAC. 

(ii)  Only  parents  whose  children 
reside  in  a  project  area  or  attend  a 
project  schMl  may  participate  in  the 
election  of  the  advisory  council  for  that 
area  or  school 

(e)  LEAs  with  only  one  attendance 
area.  An  LEA  with  only  one  attendance 
area  may.  without  regard  to  number  of 
schools  serving  that  area,  have  one  area 
council  that  shall  also  be  its  district 
council. 

(f)  Area  or  school  advisory  councils. 

(l)(i)  Each  USA  shall  establish  for  each 
project  {urea  or  project  school,  except  as 
provided  in  section  125(a)(2)  of  title  I,  an 
advisory  coimcil  (SAC)  that  meets  the 
requirements  of  that  section. 

(ii)  A  project  area  or  school  in  which 
title  I  services  are  provided  by  more 
than  one  full-time  equivalent  staff 
member  to  more  than  40  but  fewer  than 
75  children  shall  have  a  sufiicient 
number  of  members  to  function 
effectively  as  a  council. 

[1)  Nomination  of  SAC  members.  Each 
L^  in  consultation  with  its  DAC  shall 
establish  procedures  for  the  nomination 
of  persons  who  may  be  considered  for 
election  to  the  advisory  coimcil  for  each 
project  {urea  or  project  school.  The 
nominees  shall  be  identified  as — 

(i)  Parents  of  children  who  are  to  be 
served  and  who  reside  in  that  area  or 
attend  that  sdiool;  and 

(ii)  Odier  persons  who  reside  in  the 
district  or  who  teach  in  a  project  school 
in  the  district  (see  section  12^a)(3)  of 
title  I). 

(g)  Identification  of  parents  of 
children  to  be  served. 

(1)  The  LEA  shall  establish 
apiHopriate  procedures  to  identify 
parents  of  c^dren  vdio  {ire  currently 
participating  in  a  project  or  will 
participate  in  a  project  so  that  those 
parents  may  be  considered  for 

'  membership  on  a  DAC  or  SAC. 

(2)  In  no  case,  however,  may  the  LEA 
identify  parents  fot  this  purpose  unless 
those  parents  have  first  given  their 
consent 

(h)  Rights  of  parents  to  elect  council 
members.  An  lEA  shall  not  adopt 
procedures,  other  than  those  required  by 


this  section  and  the  section  of  title  I 
dealing  witih  parentd  involvement  (125) 
that  restrict  die  ri^ts  of  parents  to  elect 
the  persons  they  choose  to  be  members 
of  a  DAC  or  an  SAC' 

(i)  Notice  of  nominations  and 
elections. 

(1)  The  lEA  shall  provide  for  timely 
and  adequate  notice  to  the  parents  and 
the  general  public  in  the  agency's  school 
district,  or  in  the  appropriate  school 
attendance  area  in  the  case  of  a  school 
council  of  the  time,  place,  and  method 
of  nomination  and  election  of  council 
members. 

(2)  The  LEA  shall  take  appropriate 
measures,  siu^  as  the  publication  of  the 
notice  in  a  language  oAer  than  English, 
to  insure  diat  adequate  no6ce  is 
provided  for  parents  nl  an  area  where 
the  dominant  language  is  other  than 
English. 

(3)  After  die  election  the  LEA  shall 
malre  the  names  of  the  members  of  the 
coundl  available  to  the  public  through 
appropriate  notices  and  upon  request. 

(j)  Involvement  of  councils.  Each  lEA 
shaU  indude  in  its  aj^lication  sufficient 
information  to  enable  die  SEA  to  make 
the  following  determinations: 

(1)  That  each  advisory  council 
member  has  been  furnished  free  of 
charge  copies  of  tide  L  the  Federal  tide  1 
regulations  and  guidelines,  and  State 
title  I  regulations  and  guidelines  (see 
section  125(c)  of  title  I). 

(2)  That  all  council  members  will 
receive  appropriate  training  (see  section 
125(d)  of  tide  I). 

(3)  That  the  LEA  is  providing  each 
council  widi  die  LEA's  current 
application  emd  other  information  and 
documents,  sudi  as'priiM’  applications 
and  evaluations,  that  die  coundl  may 
need  for  its  effective  involvement  in 
planning,  implementing,  and  evaluating 
title  I  projects; 

(4)  That  each  coundl  has  adequate 
opportunities  to — 

(i)  Consider  the  information  available 
concerning  the  special  educa>tionaI 
needs  of  the  educationally  deprived 
children  residing  in  the  project  area  or 
areas,  and  of  chddren  residing  in 
institutions,  and  die  viirious  programs 
available  to  meet  these  needs;  and 

(ii)  Make  recommendations 
concerning  which  needs  the  title  I 
project  diould  meet  and  wfaidi  should 
be  met  by  other  programs. 

(5)  That  all  parents  of  children  to  be 
served  have  had  an  opportunity  to 
present  their  views  concerning  the 
application  to  die  appropriate  SAC  or 
DAC.  I 

(6)  That  the  LEA  provides  each 
coundl  with  opportunities  to  submit 
comments  and  considers  diose 


comments  b^ore  it  approves 
applications  and  submits  them  to  the 
SEA. 

(7)  That  each  coundl  operates  under 
procedures  that  will  insure  the  timely 
and  proper  performance  of  its  functions, 
induding  procedures  for  conveiung 
meetings  and  for  recording  and 
maintruning  minutes. 

(k)  Out-^-State  travel  for  training. 

(l)  The  LEA'S  program  of  training  to 
be  provided  vdth  title  1  funds  for 
advisory  coundl  members  (see  section 
125(d)  of  tide  I)  may  include  out-of-State 
travel  to  conferences,  hearings  or 
meetings  that — 

(1)  Because  of  spedal  or  unusual 
circumstances,  tlm  Commissioner 
determines  will  provide  unique 
opportunities  for  training; 

(ii)  Are  relevant  to  the  title  I  pro^am 
and  to  the  title  1  functions  of  the  p«sons 
for  whom  approval  of  out-of-State  travel 
is  requested. 

(2)  The  SEA  shall  limtt  the  use  of  title 
1  funds  for  out-of-^tate  travel  to  a 
particular  conference,  hearing  or 
meeting  to  the  number  of  couj^  > 
members  required  to  insure  that  the 
information  and  training  they  receive 
will  be  made  available  to  the  other 
members  of  advisory  coundls  and  to 
appropriate  staff  persons  in  the  State. 

(20  U.S.C  2735) 

§116a.49  Comparability  of  State  and 
locally  funded  sarvicas. 

(a)  Assurances.  (1)  When  an  LEA 
applies  for  a  grant  it  shall  assure  its 
SEA  that  its  State  and  locally-funded 
services  for  children  in  each  project 
area  or  school  will  be  comparable  to  the 
services  it  provides  in  nnn-projQct  areas 
or  schools.  Specifically,  the  LEA  shall 
assure  the  SEA  that  it  will  maintain  the 
comparability  of  the  services  it  will 
provide  in  areas  or  schools  that  were  in 
the  LEA 's  project  during  the  previous 
year. 

(2)  For  pewly  designated  areas  or 
schools  the  LEA  shaU  submit 
prelimin{uy  data  showing  that  the  State 
and  locaUy-funded  services  in  those 
areas  and  schools  meet  the 
requirements  of  this  section. 

(3)  The  LEA  does  not  include  in  its 

.  reports  schools  with  enrollments  of  100 
or  fewer,  but  it  shaU  submit  an 
assurance  that  it  wiU  allocate  its  staff 
and  other  resources  to  those  schools 
without  regard  to  the  availability  of  title 
I  funds. 

(b)  Data  on  comparability  r^orts. 
Each  year  an  LEA  that  has  both  project 
and  non-prc^ect  areas  or  schoolA-but 
not  including  schools  with  enroUments 
of  100  or  fewer — in  the  8{une  grade  span 
and  size  groupings  as  defined  in 
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paragraphs  (e)  and  (f)  shall  submit  a 
comparability  report  to  the  SEA.  For 
each  project  area  or  school  and  for  tiU 
non-project  schools  in  the  same  grade 
span  and  size  bracket  the  LEA  shall 
show  in  its  report — 

(1)  The  number  of  children  enrolled  on 
an  actual  or  on  a  weighted  basis  if  State 
law  requires  that  State  and  local  funds 
be  allocated  to  the  school  level  on  the 
basis  of  the  numbers  of  children  in 
certain  grade  levels  or  with  special 
characteristics; 

(2)  The  number  of  instructional  staff 
assigned  to  that  title  1  school  and  to 
those  non-project  schools.  The  term 
“instructional  staff’  means  persons  who 
provide  instruction  directly  to  children 
and  the  immediate  supervisors  of  and 
assistants  to  those  persons; 

(3)  The  total  amount  of  the  annual 
salaries  of  the  instructional  staff  but  not 
including  salary  increments  based  on 
length  of  services  (longevity); 

(4)  The  number  of  children  enrolled 
(see  paragraph  (b)(1)  of  this  section) 
divided  by  the  number  of  instructional 
staff  members  (see  paragraph  (b)(2)  of 
this  section);  and 

(5)  The  amount  of  the  annual  salaries 
(see  paragraph  (b)(3)  of  this  section)  for 
instructional  staff  divided  by  the  ^ 
number  of  children  enrolled  (see 
paragraph  (b)(1)  of  this  section). 

(c)  Criteria.  The  SEA  finds  that  the 

is  providing  comparable  services  in 
a  project  area  or  school  if — 

(1)  The  number  of  children  enrolled 
per  instructional  staff  member  is  not 
more  than  105  percent  of  the 
corresponding  ratio  for  all  of  the  non¬ 
title  I  schools;  and 

(2)  The  amount  expended  for  salaries 
for  instructional  staff  per  child  enrolled 
is  not  less  than  95  percent  of  the 
corresponding  amount  for  the  non-title  I 
schools. 

(d)  Dates  for  reports. 

(1)  An  LEA  shall  submit  its 
comparability  report  to  the  SEA  by 
December  1  of  each  year. 

(2) (i)  The  data  on  that  report  shall  be 
as  of  the  date  specified  by  the  SEA. 

(ii)  The  SEA  may  not  specify  a  date 
later  than  November  1, 

(3) (i)  If  the  data  on  the  report  show 
that  one  or  more  project  areas  or 

w  jhools  do  not  meet  the  comparability 
criteria  in  paragraph  (c),  the  LEA  shall 
submit  a  revised  report  showing  that  as 
of  another  date  all  of  the  LEA's  title  I 
areas  or  schools  are  comparable. 

(ii)  If  the  data  on  the  revised  report 
are  as  of  a  date  that  is  later  than 
December  1  but  not  later  than  March  31. 
the  SEA  shall  suspend  its  approval  of 
the  application  for  the  period  from 


December  1  to  the  date  for  which  the 
data  on  the  revised  report  are  submitted. 

(3)  The  SEA  shall,  as  of  December  1, 
revoke  its  approval  of  an  application  if 
the  LEA  feils  to  submit  a  satisfactory 
comparability  report  by  March  31. 

(ej  Grouping  by  grade  span.  (1)  An 
L^  with  one  or  more  project  and  non- 
project  areas  or  schools  for  children  at 
the  same  grade  levels  first  determines 
how  its  schools  are  to  be  grouped 
according  to  their  grade  spans.  For 
example,  if  an  attendance  area  for 
kindergarten  through  grade  6  is 
designated  for  a  project,  the  services 
provided  by  the  LEA  for  children  in  ; 
those  grades  in  that  area  are  compared 
with  the  services  the  LEA  provides  in 
non-title  1  areas  in  schools  with  the 
same  or  similar  grades. 

(2)  The  LEA  shall  group  all  of  its 
schools  into  not  more,  than  three  groups 
if  its  operates  10  or  more  grade  levels 
above  kindergarten;  two  groups  if  it 
operates  8  or  9  grade  levels  above 
kindergarten;  two  groups  if  it  operates  5 
or  more  grade  levels  in  grades  6  through 
12;  and  one  group  for  fewer  numbers  of 
grades. 

(3)  An  additional  group,  however,  is 
permitted  for  schools  with  8  or  more 
grades  above  kindergarten. 

(f)  Grouping  by  size  of  enrollment.  If 
the  largest  enrollment  of  all  of  the 
schools  in  a  grade  span — not  including 
children  in  schools  with  enrollment  of 
100  or  fewer — ^is  at  least  twice  that  of 
the  smallest,  the  schools  may  be  divided 
into  two  groups  according  to  sizes  of 
enrollment. 

(g)  All  areas  or  schools  designated  for 
projects.  (1)  An  LEA,  unless  it  has  only 
one  school  in  a  grade  span,  or  is  exempt 
in  accordance  with  subparagraph  (3) 
shall  file  reports  on  the  comparability  of 
its  project  areas  or  schools  even  if  the 
LEA  has  no  schools  in  non-project  areas 
with  which  the  schools  in  project  areas 
are  to  be  compared. 

(2) (i)  Each  of  those  areas  or  schools  is 
considered  to  be  comparable  if  its  ratio 
of  children  to  instructional  staff  is  not 
more  than  105  percent  and  its 
expenditures  per  child  for  instructional 
staff  are  not  less  than  95  percent  of  the 
corresponding  ratios  for  all  of  the 
schools  or  areas  with  the  lowest 
percentages  or  numbers  of  children  from 
low-income  families. 

(ii)  Not  more  than  50  percent  of  the 
areas  or  schools  in  the  grade  span  shall 
be  used  for  the  purpose  of  those  ratios. 

(3)  An  LEA  that  was  not  required  to 
file  a  comparability  report  by  December 
1, 1978,  is  not  required  to  file  a  report  if 
the  only  purpose  of  that  report  would  be 
to  meet  the  requirements  of  this 
paragraph  (see  section  126(e)  of  title  I). 


(h)  Data  that  may  be  excluded.  The 
L^  is  not  required  to  include  the  data 
required  by  paragraph  (b)  for  programs 
for  handicapped  children,  bilingual 
programs,  or  State  or  local 
compensatory  or  State  phase-in 
programs  that  meet  the  requirements  of 
section  131  of  title  I. 

(i)  Maintenance  of  comparability.  (1) 
The  LEA  shall  keep  the  source 
documents  from  which  it  derivied  the 
data  on  its  comparability  reports  and 
shall  make  those  documents  available  to 
the  SEA  and  to  auditors  upon  their 
request. 

(4)  The  LEA — following  the 
submission  of  its  comparability  report  to 
the  SEA — shall  make  periodic 
determinations  and  whatever 
adjustments  that  may  be  necessary  to 
maintain  the  comparability  of  its 
services  in  project  areas  or  schools. 

(j)  Reports  to  the  Commissioner.  By 
May  1  of  each  year  the  SEA  shall  report 
to  the  Commissioner  on  the  numbers  of 
LEAs— 

(1)  That  are  operating  title  I  projects: 

(2)  That  submitted  comparability 
reports; 

(3)  That  were  required  to  submit 
revised  reports; 

(4)  That  submitted  revised  reports 
based  on  data  as  of  December  1  or 
earlier; 

(5)  That  submitted  revised  reports 
based  on  data  as  of  December  2  or  later; 

(6)  Whose  applications  the  SEA 
revoked  for  failing  to  submit  a 
satisfactory  original  or  revised 
comparability  report  based  on  data  as  of 
March  31  or  earlier. 

(k)  LEAs  receiving  substantial 
amounts  of  Federal  funds.  An  LEA 
receiving  95  percent  or  more  of  its  funds 
for  education  firom  Federal  sources  is 
not  required  to  meet  the  provisions  of 
this  section. 

(20  U.S.C.  2736(e)) 
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